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Rule of Law rubric is now in vogue. One measure of its current popularity is money. 
 By the turn of the century the United States Agency for International Development (USAID) alone had spent hundreds of millions of dollars on such efforts. The Office of Democracy and Governance "Rule of Law" project, for example, currently allocates over 1.5 million US dollars a year to such projects in Cental Europe and Latin America.
 China is also a prime focus. I suspect that few if any members of this panel have not participated heretofore in at least one conference on the topic. Despite the attention and resources devoted to the Rule of Law, neither what is meant nor its intrinsic problems can be stated simply. The phrase, the Rule of Law, is used in so many contexts, often inconsistently in relation to diverse and divergent ideological camps, any intelligible meaning may be irretrievably lost. That said, however, I would like at least to attempt a set of definitions and a largely historical analysis that will hopefully improve our understanding of the conception, significance and, above all, the formidable difficulties in maintaining the Rule of Law in any advanced political system, particularly China, but notably as well in any well-established representative democracy including our own.
Defining the Rule of Law

Let me begin with definitions. I will attempt to be brief. As used here, the "Rule of Law" simply designates the two fundamental principles that political rulers be subject to a set of ascertainable rules or principles that in turn may be changed only through an equally ascertainable set of previously determined procedures. As thus defined, among other benefits, the Rule of (or by) Law provides a degree of certainty with respect to not only the rules and principles of law but also the processes for their revision, which combined provide the degree of certainty that allows individuals as well as organizations and communities to plan, save, and invest for the future-- in short to make present commitments of material and intellectual resources for future consumption and use.
 The problem is that to be effective these principles must be enforceable against those who rule, in other words those who by definition determine the legal rules as well as control the means of enforcement. Those subject to political authority must also have the capacity to initiate and control the enforcement process. In this respect the Rule of Law differs importantly from Rule by Law, at least as epitomized in the German conception of the Rechtsstaat. Stated in contemporary terms, the Rule of Law presupposes an effective enforcement process in which private parties as subjects of state action have the means to initiate and control the process of enforcement of legal rules against state actors. The fundamental premise is that political rulers can by some means be compelled to abide by these principles Hence the efficacy of the Rule of Law ultimately depends upon the creation of organs that are not beholden to those empowered to make or to enforce the law and that also have the capacity to enforce Rule of Law principles effectively. This is of course the crux of the problem. How can the Rule of Law be established in political systems where political rulers have a monopoly of power--that is, the capacity to coerce--or, stated differently, no mechanism exists apart from some other instrumentality of the state to enforce the principles embodied in the Rule of Law against the state. The notion of the "Rule of Law" is thus at core either a paradox--an apparent but false contradiction--or a dilemma that requires choice between conflicting aims and emphases. For China the problem is compounded by history and legal culture. We cannot fully appreciate the Chinese dilemma (or contradiction), however, without some common understanding of the nature of law as we know it. 

Law, as defined here, comprises elements and processes that appear to be common to all but the least developed legal orders and established traditions. The basic elements are twofold. The first are the rules and principles or the norms of law. The second are law’s sanctions. Connected to both are institutional legal processes first for the recognition of legal norms (law making) and second for their enforcement (law enforcing). Each involves an exercise of political authority or power (the capacity to coerce) or both. 

We often assume that those who make law also control law enforcement. Such is not necessarily so. Law making and law enforcing are closely related but distinct, and, at least with respect to law making, independent processes. Law enforcing can be further divided into two categories--what I refer to as ‘public’ versus ‘private’ law-enforcing systems. The notions are simple. A public law system is one in which law enforcement is controlled by those who govern and their agents. The capture, condemnation and punishment of a village thief by ruling elders exemplify a rudimentary process of public law enforcement in an equally rudimentary political system. We can more readily identify the actors, institutions, and procedures of our systems for administrative regulation and criminal justice that constitute the public law enforcement processes of the modern state. By private law enforcement, I mean simply the process for enforcing private law—a formal, official process that enables—or, to be more accurate, empowers—private parties (those who are governed as subjects or citizens) to enforce legal rules. 

The distinctions matter. As defined the two categories differ essentially in terms of management and control. In public law systems government officials determine whether and which legal rules are to be enforced. Those who rule and their agents have the discretion to enforce the law and in exercising that discretion what legal norms will be enforced. In the simplest political orders the rulers themselves may exercise this discretion; in the most complex, agents of the state--administrative officials, the police and prosecutors--have this choice. The appropriateness of the choices they make may become issues of control between the governing principals and their prosecutorial agents but their subjects--those who are governed--do not get to choose. Private parties--the victims of a crime or of some administrative infraction--may file complaints and may thereby have some voice in initiating the enforcement process, but their voice diminishes once the process of enforcement is initiated. They may petition or plead, but they do not determine whether to proceed or to stop. They cannot end the process by withdrawing their complaint or reaching a settlement with the offender. The bargains reached with those accused of violating the applicable rules--are negotiated between public officials and the miscreant not the victims, those affected most by the infraction of the legal norm. Universally justified in terms of “public interest”--the rhetorical rubric for the policy preferences of those who rule or seek influence--public law enforcement by definition lodges prosecutorial discretion and control in the hands of those who exercise political authority and power. In contrast, private law systems limit the role of those who rule, the state and state actors with one pivotal exception—judges. Those who rule and their agents do not control the process. Importantly, in purely private law systems even judges do not initiate or determine whether to proceed or whether to terminate the process. They may select the sanction but for the most part not its application. 

A system of private law enforcement necessitates some means of determining who exercises control over the enforcement of legal rules. Whatever the language, whatever the terminology, some conception of “rights” as claims to enforcement and “duties” to be enforced has to be devised. Expressed in the maxim ubi ius ibi remedium  the conception of a system of “rights” to which their holders were entitled to a state enforced remedy was, in my view, Roman law’s grandest achievement and one of its most important legacies. Hohfeld’s seminal conclusion that in private law all rights have correlative duties
 lay at the heart of Roman law and by reception Western law.

To enable private law enforcement some form of adjudication is also necessary. A politically and legally authorized third party adjudicator is necessary to make the required findings of fact and law in order to determine who is entitled to enforcement as a holder of the rights being enforced, whether the claim has been lodged properly against the defending party as the bearer of the duty, and whether the duty has been breached. Adjudication is thus, I posit, a shared feature of all private law systems.

In all legal systems the prevailing norms tend to be designed to perpetuate the existing political order and protect the interests and values of those who control the processes for law making and law enforcing. In democratic societies in which political authority responds to majoritarian interests and needs, the legal rules tend to reflect and reinforce majoritarian interests and values. In those where political authority concentrated, the rules tend to favor the interests and values of the few who govern. In societies in which political authority rests on broader bases of community consensus, the legal norms generally reflect broader, more widely shared community interests as well as values.  Who therefore controls norm creating or law-making processes tells us something about the configurations of political authority and influence within the society. Conversely, the prevailing legal norms are themselves equally revealing with respect to who governs.  

Rulers do not readily give up control. This was as true for the Romans as it is for state actors today. Private law in Roman times was not the central feature of Roman rule. Although it became Rome’s most significant conceptual legacy, it was and presumably remained peripheral to Roman rule. The Twelve Tables from which the classical conceptions of private law developed were themselves a set of rules the patrician rulers of the City of Rome were compelled politically in the 5th century BCE to write down in response to the demands of the plebeians seeking political recognition and influence. In Alan Watson’s words, “The plebeians had demanded that the law should apply to all. What they got was a code that was egalitarian in appearance because the patricians, legislating de haut en bas, inserted into it only rules and institutions they were willing to share with the plebeians.”
  Notably absent in the Twelve Tables are the most meaningful rules related to governance and control. They did not contain rules related to what for any rulers were the most matter, control over resources and revenues, as well as most economic, social or political behavior. Such rules—if one may call them rules at all--it appears, remained unwritten and under patrician control. The separation of public and private law, or, as Watson put it, “the public dimension” of private law, became one its notable characteristics.
  

An Historical (Evolutionary) Perspective of Governance

Conceptions of law are cultural phenomena. Legal orders are belief systems in the sense that concepts of law are themselves shared beliefs that generate shared habits and expectations. As elaborated below, Western notions of natural law and private law exist as components within a widely shared notional system. The institutions and procedural processes that make them seem real as positive or “living” law and appear to set them apart from what “ought” to be may be treated analytically as “institutional,” but the norms themselves and the system of law in which they are conceived to exist are grounded in widely shared understandings and generally unstated presumptions. We tend to take for granted many of these fundamental conceptions. They become unstated assumptions that if articulated at all are treated as if products of the most enlightened ("civilized") states and advanced political orders. Not so.  

Law like culture is also mutable. Economic, social and political change inexorably produces cultural and institutional change. New patterns of daily life produce changed habits and expectations. Novel ways of dealing with old and new problems create new ideas that often challenge and eventually upend long-held, shared values and beliefs. Institutional and cultural change thus go hand in glove. From an historical perspective the dynamic interplay of both produces an evolutionary--but not linear-- progression in governance and law.

Law and corresponding legal processes evolve. They do so, however, in tandem with the political regimes on which they depend. However law may be defined, the institutions that make and enforce law are instrumentalities of those who rule. At some point and at some level, however defined, legal systems reflect the systems of governance within which they function. Thus the evolution of law and legal institutions reflects and is determined by the development of political institutions. 

The spectrum of political development is commonly understood to commence with the simplest forms of political community. Communities defined by social ties of kinship and held together by mutual dependency and the need for cooperative endeavor come to mind. In such societies political and social authority tends to be undifferentiated, rudimentary and relatively weak. Family hierarchy and accepted claims religious authority are the common sources. Custom and customary processes prevail. Law as related to institutional processes seldom exists.  Similarly the capacity for coercion depends on collective, community action.
  At the other end of the evolutionary spectrum are the most politically, economically and social advanced societies. They are characterized by complex organizational features and ordering arrangements. They have well-established hierarchical systems of governance with centralized institutions with specialized actors as agents of the state in elaborate bureaucracies for making and enforcing legal rules.
 Those who rule may differ in the legitimacy of their authority and their capacity to coerce, but all are able to make and enforce new rules of law. The legal rules tend to be proscriptive--generally expressed as administrative orders or crimes--and enforced through one or more public law processes. At least control over the enforcement of the legal rules considered significant by those who govern is entrusted nearly always to one or more official, public agencies. In contemporary criminal law in the United States and Japan prosecutors exercise that discretion,
 Although some might think of the advanced industrial states that emerged in Western Europe as the prototype, in terms of governance and control the great bureaucratic empires of Czarist Russia, the Ottomans and the imperial Chinese outdistanced the West by several centuries.
 In fact, the first enduring political system to reach this end of the evolutionary trajectory was China. 

By the 3rd century BCE, the Imperial Chinese rulers had established a system of centralized hierarchical governance that represented in evolutionary terms the most advanced administrative order on the globe. It was an exemplary public law system,
 reflecting “the persistent tension between rulers attempting to maximize their revenues and control over their constituents and agents whose interests seldom completely coincided with those of the ruler,” as Douglass North’s observed with respect to ancient bureaucratic empires of the Mediterranean.

China lacked the two features of law that distinguish the conceptions of law as developed in Western Europe. One was private law. The second is the inclusion within the legal system of the notion of natural law--that is, the cultural conception of an order of law-controlling norms in which some are deemed to be universal, timeless and hierarchically superior and thus binding with respect to all other legal rules.
 In no other legal tradition to my knowledge did either a system private or natural law develop. To be sure the two other great legal traditions of East and South Asia both recognized and enforced private agreements and proprietorship claims. They did so, however, within a conceptual and institutional framework that gave the claimants only limited voice. The dynastic codes of imperial China as well as laws in the Hindu-Buddhist tradition of South Asia—the other enduring legal tradition of an “Axial civilization” outside of Mesopotamia and the Mediterranean
-- included recognition and enforcement of what we think of today as private law rules, such as the failure to pay debts or appropriation of goods left on deposit,
 but in both imperial Chinese law as well as the dharma or “laws’ of Manu, these were deemed minor penal offenses that at least in imperial China officials were not required to enforce but could properly assist the disputants to reach a settlement as adjudicator-mediators.  As in the case of the Twelve Tables, the only disputes over which claimants had any voice in imperial China--essentially to withdraw any complaint--concerned matters deemed to be too petty to necessitate magistrates to pursue with full vigor as a matter for law enforcement. From the perspective of those who governed at the center, these were indeed "minor matters" that hopefully the parties could resolve peacefully themselves without official intervention but, if necessary, the services of a magistrate as adjudicator-mediator could be made available.
 In short, these were matters for dispute resolution not law enforcement. As Philip Huang concedes in his influential study of Qing civil law,
 the magistrate functioned more as mediator than adjudicator. Unless penal sanctions were applied--thus in effect making the dispute more than a "minor matter"--relief in the end had to be accepted by mutual assent of all parties to the proceedings. 

Both imperial Chinese and Hindu-Buddhist law also drew on and were immeasurably influenced by shared belief in believed-to-be universally valid moral orders.  Neither the dharma themselves nor Confucian precepts were conceived, however, as a set of rules or principles with intrinsic force as law.
  Indian princes may have enforced the dharma as the dynastic codes of imperial China reflected and enforced norms set out in the Confucian classics. Nonetheless, even the most basic Hindu-Buddhist or Confucian norm did not function as a legal principle, as a norm with the force of law, until articulated and enforced separately as legal rule. The Hindu-Buddhists as well as the Confucians conceived of a “natural” order within which prescribed norms were universally and eternally valid but as a separate moral not legal order.  They did not postulate an extant nexus of moral and legal norms. The worlds of Hindu-Buddhist and Confucian morality were separate from the world of law. In contrast the norms of “natural law” as conceived by Greek philosophers, articulated in classical Roman law, redefined by Thomas Aquinas during the High Middle Ages and understood in Western jurisprudence today function conceptually (culturally) as moral truths expressed as legal principles or rules in a hierarchy in which they are in effect superior. In other words, they have by their notional nature either the force of law or function as criteria for "legality" and thereby trump all inferior or inconsistent --that is all man-made--rules. One word, "justice," captures the nexus between moral rules and legal rules in Western legal thought.  An otherwise valid legal rule was deemed invalid or lacking the requisite 'legality" if “unjust” in terms of a natural law norm.
 In this sense, there was no “justice” in a Hindu-Buddhist kingdom or imperial China. Why these characteristic features of western law developed and endured uniquely in the West remain crucial questions. 


The significance of the exceptional development of both private and natural law is not lost on those who argue that patterns of institutional and cultural history continue to shape the course of present institutional development and thus profoundly if not determinatively influence the future directions of a society.
 How or why within an evolutionary trajectory both conceptions of private and natural law developed and persisted should be especially significant for those who accept the present and future influence of institutional and cultural patterns that have evolved historically within a society--path dependency, in the words of Douglass North—as suggested by Professor Tanase. Do these conceptions as beliefs endure? If so, why? What economic, social and political conditions influence their retention or atrophy?  


The primary source of private law in the West was classical Roman private law as received in Western Europe through the Corpus Juris Civilis commencing in the 11th and 12 centuries. The Corpus Juris Civilis was itself a 6th century compilation of the precepts of classical Roman civil law whose significance relative to public law in the territory in which it was applicable appears to be totally ignored. We know little and presumably care less about Roman administrative or criminal law either then or even in the classical period of Roman private law during which it applied in the Eastern Empire, now commonly known as the Byzantine Empire. Manlio Bellomo asserts that the Corpus Juris Civilis was superceded and "never" functioned as a source of "living" law in the Eastern Empire.
 

The primacy of private law in Western Europe was thus based on an historical stream of political choices made also in the High Middle Ages during the formative period of the contemporary European state. It was the product of early European statecraft influenced by a mix of widely shared beliefs and values as well as economic, social and political needs. By the 19th century the conceptual system of private law derived from late Roman sources had become firmly embedded in West European institutional reality and legal culture as conception of private and public law. Legal rules expressed in terms of rights and duties to be enforced through an adjudicatory process had become the constituent core of what was meant by law. We hardly know or care how law was defined in the East, particularly the developing bureaucratic systems of the Russian and the Ottoman empires, the latter of which occupied lands of the Eastern Roman (Byzantine) Empire where once the Corpus Juris Civilis had at least been taught as if living law.  

The states that emerged in Western Europe during the 19th century were not prototypical advanced political orders. Western Europe remained fragmented with multiple states and diffuse sources of wealth and various constraints on state control. All, however, had well-developed private law systems. Indeed from a 19th century perspective, the heart and soul of European legal systems were private law rules set out in civil codes and enforced through lawsuits. The European administrative state was a 20th century creation. The conceptual separation of public from private law had begun with France taking the lead and Germany close behind, but state control through administrative regulation and criminal proscription did not supplant the primacy of private law in the West until the last century. Not until the First World War beginning with France and Germany had the most institutionally advanced industrial states in Europe as well as the United States established as pervasive a merit-based state bureaucracy or regulatory system as the imperial Chinese.  By the last half of the century, particularly in the United States, the distinction between private and public law had become increasingly untenable as private law acquired an expanding public law dimension to become an integral component of state control. 

Adjudication necessitates judges and other specialized actors. Adjudication also empowers judges as lawmakers and enforcers as well as those who participate and influence the process. The centrality of adjudication in England from the 12th century explains why Montesquieu could discover in England the judiciary as a separate branch of government. As evolved within the common law jurisdictions, the role of the judiciary became a essential fixture of the liberal state with the “Rule of Law” rather than “rule by law” as its hallmark. The paradox of this vision is that it presupposes a state institution with the capacity to control the state. Two seemingly contradictory conditions become essential—a politically autonomous judiciary as an institution free from direction or interference by any of the political branches of government yet still a state institution capable able of compelling compliance by all who are subject to its commands—including other state institutions who direct and exercise the coercive capacity of the state. To date no state has fully resolved this paradox.  

The conceptual and institutional features of West European law with its distinctive blend of private and natural law and independent judiciaries had become notionally indispensable components of any “civilized” or “modern” legal system by the mid 19th century. Although private law rights had yielded place in natural law theory to rights against the state, the argument persists that Eurocentric visions represent what is “civilized” and “modern”. As insightful a comparative legal scholar as Marc Galanter describing the elements of “modern" law
 for a 1966 Voice of America Forum Lecture Series listed eleven features. The first three relate to legal rules: In "modern" legal systems, he asserted, legal rules are applied uniformly within a given territory. They are expressed as rights and duties resulting from and applied to transactions. They are deemed to have universal rather than particularistic application and are thereby applied predictably. The remaining eight relate to the institutional system in which they are made and enforced. As defined by Galanter, modern legal systems are hierarchal, organized bureaucratically, rational, administered by professionals, and require legal specialists--lawyers. In such a system legislation replaces custom as legal rules become “amendable”. Above all the system is political—law making and enforcing—become a monopoly of the state. Remove the two elements that relate exclusively to a private law system—transactional rules and the need for lawyers-- and what remains are features of any highly-developed public law system. All, it should be emphasized, were fundamental features of imperial Chinese law for over a millennium. Galanter's list simply identifies features of late 19th century Western law and legal systems. They are modern only in the sense that Western nation states did not become full-fledged administrative states until the past century. 

All of this said, how do these notions help us to understand the problems of law reform in China, particularly in contrast to Japan? As I have long argued, the propositions set out above provide a framework that enables us to understand more fully the fundamental differences in the reception and development of western law in China and Japan What matters in this story for our purposes here is that within the context of comparable political arrangements and institutions, Japan too developed an embryonic private law system. Japan was in comparison to imperial China a primitive backwater on the periphery. And like Western Europe Japan’s institutional evolution produced a similar and remarkably simultaneous paradigm of institutional arrangements between the 12th and 16th centuries as fragmented warrior governance superceded but did not fully displace centralized governance by sinofied elites. Unlike Europe, however, Japan reached what some might refer to as institutional equilibrium at the beginning of the 17th century with the establishment of Tokugawa rule. This equilibrium continued to the Meiji Restoration in 1867.  Moreover, unlike Europe and China, the notion of universally applicable, transcendental norms whether conceived as natural law or a separate moral order did not take hold in Japan.
 Historically Japanese culture did not include shared belief in universal values nor a dichotomy between “good” and “evil”.

Nonetheless, Tokugawa Japan provides a telling example of the development through adjudication of rules and practices that constitute private law in all but name. Tokugawa edicts recognized two types of adjudication—one labeled “inquisitorial,” the other “adversarial” (in translation)—differentiated by the subject matter of the complaint and the extent to which the matter in dispute related to the interests of the Tokugawa overlords.
 Japanese adjudicatory procedure further differentiated "adversarial" suits into four categories: those related to land and water (ronsho), "main suits," (honkuji), "money suits" (kanekuji) and mutual affairs (nakama-goto). 
 Unquestionably influenced by imperial Chinese law, these classifications and the differential treatment each received reflected a similar decision to allow official discretion and claimant voice in cases involving matters deemed insignificant to the interests of the rulers. As in China the outcome of disputes left to the initiative of claimants was considered to be of so little concern to the ruling authorities that they could receive official attention but could and indeed should be settled quickly preferably by some mutually acceptable compromise. Unlike China, it appears, these suits, particularly commercial “money” suits, became increasingly common fare. And with the frequency of like claims, a system of precedents developed. In the words of John H. Wigmore: "From the 1600's onward, the highly organized judiciary system began to develop by judicial precedent a body of native law and practice, which can only be compared with the English independent development after the 1400's."
 This presumably enabled Japanese like English claimants to rely on prior judicial decisions in like cases and to begin to operate in the “shadow of the law.” The consequent reduction in transactions costs as well as risks associated with credit transactions had to be a boon to commerce. With respect to the legal system Japan would later be able to import verbatim translations of German and other Western private law rules with alacrity as many resembled with startling coincidence preexisting practices.
   

By the end of the 19th century in Japan the Meiji state successfully adapted Western law and legal institutions to achieve unification and the establishment of stable state authority in what was and remains in relative terms a weak state. The age-old tensions of state power remained as state institutions expanded and reinforced their authority and attempted to increase their capacity to coerce. Japan’s recent reforms noted by Tanase as well as the case study of tobacco policy must be therefore be viewed in the context of these tensions and the continuous efforts for reform and institutional change that are themselves significant as a feature of Japanese continuity. This context includes another notable feature of continuity, Japan’s highly competitive, closely knit communities—public and private—that constantly seek ways to maintain their autonomy from external control. Learning from abroad is an equally persistent and related aspect of Japanese experience. Less a process of conformity than the combination of two closely related factors—both cultural as reflections of shared habits and values. The first is an internally motivated, highly competitive and quite rational, utilitarian quest for learning from within and abroad for new and better models by the state as well as the communities that compete within it.
 The second is the prevailing communitarian orientation of a society that that lacks a sense of transcendental values.
 Membership in an elite international community like the village or the firm requires subordination of individual self-interest and conformity to community norms.

Conclusion

China faces formidable challenges. To adopt the essential features of Western law, those who govern China must first be willing to relinquish control. They must allow a system of private law and effective private law enforcement to develop. They must subject themselves to legal rules that restrict their freedom of political choice and turn control over the enforcement of the rules to an autonomous state institution staffed by officials who are somehow not subjected to their future direction. To do this requires them purposefully to abandon beliefs, values, expectations and habits that have endured in China for over a millennium. In other words, they would have to abandon culture as well as self-interest. 

Nor are the examples of the United States and other Western democracies encouraging. No states have greater capacity to coerce. Germany and Russia represent the totalitarian states of the 20th century. One was the exemplary Rechtsstaat; the other, an equally exemplary centralized bureaucracy. As one would predict from the evolutionary trajectory posited here, the industrial democracies have also progressed increasingly in the direction of public law systems in which majoritarian interests dominate public policy. All European Community law is administrative.  In all industrial democracies, a politicalization of the judiciary is evident. Even in the United States, judges--who themselves are as apt to share popular views and concerns as others--find it difficult not to accommodate public interests by redefining private constitutional rights.
 The expansion of tort and other "private law" causes of action in terms of both those qualified to initiate such actions through class actions and the scope of activities subject to liability (statutory damage actions) transform private law into auxiliary means for public law enforcement. A final sobering note to those who criticize China for its legal failings: more persons per capita are today incarcerated in the United States than in any state at any time in history. All of course enjoyed due process of law, notwithstanding fact that nearly 90 percent of those currently in prison entered a plea of guilty thus avoiding any judicial finding of guilt or even judicial scrutiny of the evidence against them.    
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