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1-- Introduction

Discontentment with judicial performance is an old and widespread phenomenon in the developing world, 
 and Brazil is no exception.  Most analysts concur that the Brazilian judiciary is an institution with serious problems, the most visible of which is its lack of agility and predictability, a problem that was made even more conspicuous after the 1988 Constitution.
  The freedom that individual judges, even those at the lowest level, have to reach very different decisions on similar cases and the power granted to them to paralyze government policies have encouraged society to seek in the judiciary the solution to its social and political conflicts.  This has led to both the “judicialization of politics”, increasing the load of cases to be tried by courts, and to the “politicization of the Judiciary”, which compromises its capacity to be impartial.  The demands on the judiciary have also increased as a result of democratization and the economic reforms of the nineties, such as the enactment of a new consumer protection law, with the courts being asked to solve more and more complex cases.
  

In this environment, the large increase in public expenditures with the judiciary has not been sufficient to allow the timely solution of the many cases initiated each year,
 nor have successful innovations, such as the Special Courts (Juizados Especiais), been able to endogenously revert the precarious situation the judiciary is in.  As stated by a renowned jurist, “It is consensual in Brazil the need for a reform in the Judicial Power, the only of the state functions that has not absorbed the available technologies and that has been characterized by an inadmissible slowness.” 
  In recent years this perception has led to a host of reform proposals, debated in and outside the National Congress, without nonetheless leading to much practical progress.  In fact, despite 10 years of Congressional debate about judicial reform, and the approval of an amendment to the constitution with that end in the House of Deputies, the short-run outlook for substantial improvements is not favorable. This lack of progress is even more conspicuous given the substantial progress achieved in other areas: as noted by The Economist, the Cardoso government reformed more in four years than Margaret Thatcher in twelve.

There is a consensus that judicial deficiencies result from deeply rooted causes – that is, from a historically sedimented institutional and administrative profile.  And also that the problems stemming from this historical matrix are augmented by the instability of the country´s juridical foundations, by the archaism and excessive formalism of the procedural codes and by the poor training of a significant share of the magistracy and of all those who, more widely, could be called “judicial operators”: public persecutors, lawyers and administrative staff of the different institutions that form the judicial system.

According to several analysts, the Brazilian judiciary would have molded itself into these historical roots, so that the slowness and the heavily bureaucratic character of the way it currently operates would have in practice the permanence of a cultural trait, with low probability of endogenous change, that is, if left to itself.  A consequence of the almost fatalist acceptance of this alleged cultural trait by judges and other judicial operators is the excessive recourse to procedural arguments, at the expense of substantive decisions that would go into the merit of the issues brought to the judiciary – a tendency that reinforces the skepticism of a large part of society on the possibility of solving conflicts through the judiciary.  A survey published by IBGE in 1990 showed that in every three Brazilians tied up in conflicts, two preferred not to take the case to a judge.  In another survey, carried out by Ibope in 1993, 87% of those interviewed stated that “the problem in Brazil is not in the law, but in the judiciary, which is slow”, while 80% thought that “the Brazilian justice does not treat the poor and the rich in the same way.”

It is baffling, in this sense, how relatively little knowledge exists in the social sciences about this institution, and how little this has changed despite the degree of dissatisfaction with the judiciary and the importance given to improving its performance. Of the branches of government, the judiciary is certainly the least studied.  And this fact is true not only for the social sciences of the advanced democracies, but also for those of developing countries.  As for the latter, however, this gap is even more pronounced, since in those countries there are few academic studies about the judiciary – a situation that only recently began to change in the case of Brazil.  

Paradigmatic of this lack of interest of social scientists in the judiciary is the scarcity of such studies by economists, despite the great importance attributed to a well-functioning judiciary in the process of economic development.
  Relatively little has been done to understand how the workings of justice affect economic performance or to use the findings of this analysis to improve both the way the judiciary operates and the design of economic policy.  As a result we have, on the one side, judges who are unaware of the economic repercussions of their decisions and, on the other side, economists who frequently ignore the institutional micro-fundaments that underlie, or not, their policies.  And companies that, whenever possible, avoid any contact with the judiciary, notwithstanding the fact that to do that they need to change the way they operate or even miss business opportunities. A reaction that has relevant negative consequences to employment and the level and rate of growth of economic activity.

In Brazil, with the end of the military regime (1964-85) and the return to democracy and the rule of law, the few studies about the legal system have focused mainly on threats to basic human rights and the unequal distribution of justice, emphasizing issues such as color and gender discrimination.  Therefore, most of the literature produced in Brazil analyzes the judiciary while an institution of the state, discussing its role in a democratic society. 
  The few empirical studies on this issue focus in general on judicial sentences.  In recent years, in particular, this approach has been used to study what has been labeled “judicialization of politics.”
  In particular, few studies about the Brazilian judiciary tried to survey the point of view of the judges themselves about the transformations and challenges faced by this institution,
 an important gap, especially at a moment in which the judicial system may be about to experiment significant changes.  Moreover, to be well succeeded, judicial reform should not ignore what judges know about the problems faced by their institution, or waive their support to the necessary changes.

In this sense, a way to accelerate the process of reform, and reach proposals with a significant potential to overcome current problems, is to learn with the professionals who know most about the judiciary: the judges themselves.  This is the approach that inspired the survey discussed in this paper, which was carried out by IDESP (Institute of Economic, Social and Political Studies of São Paulo) with the objective of understanding how judges see the problems faced by the judiciary, their potential solutions, and the links between the judiciary and the economy.

The paper has six sections in addition to this introduction.  Section 2 presents a summary description of the sample used in the survey.  Section 3 shows how judges rate the quality of Brazilian judiciary.  Section 4 analyzes the factors that contribute to judicial slowness and unpredictability.  Section 5 presents the view of judges about different proposals to improve judicial performance.  Section 6 discusses judges´ views about the economy.  A final section sums up the paper´s main conclusions.  

2 – The Survey´s Sample

The survey was carried out through the application of an especially designed questionnaire to a “national” sample of judges.  The original sample design foresaw the application of 600 questionnaires in six states and the Federal District, to first and second degree judges and magistrates in Higher Courts, working in the State, Federal and Labor Justices.
 During the survey, though, it was possible to extend the sample to cover a larger number of states than initially planned, allowing for a more representative sample of the South, Northeast and Center-West regions, and the inclusion of the North region in the survey, making it more national in coverage.  The final sample included 741 magistrates and covered the Federal District and 11 states: Rio Grande do Sul, Santa Catarina, São Paulo, Rio de Janeiro, Minas Gerais, Bahia, Pernambuco, Mato Grosso, Pará, Roraima e Goiás.  Table 2.1 shows the sample´s breakdown by state, where the weight of each state reflects mainly their share in the universe of Brazilian magistrates, but to some extent also the easy of access to judges.  Most of the field work was carried out through personal interviews, with other means of communication being used residually and mostly when physical access to judges was particularly difficult.  Even in this case, though, an initial contact was made to explain the objectives and methodology of the research project.

Table 2.1 Sample Distribution by State
	
	Freq
	%

	Bahia
	54
	7,3

	Distrito Federal
	69
	9,3

	Goiás
	52
	7,0

	Minas Gerais
	84
	11,3

	Mato Grosso
	21
	2,8

	Pará
	76
	10,3

	Pernambuco
	55
	7,4

	Rio de Janeiro
	72
	9,7

	Roraima
	2
	0,3

	Rio Grande do Sul
	67
	9,0

	Santa Catarina
	43
	5,8

	São Paulo
	145
	19,6

	No information
	1
	0,1


The overall coordination of the survey was done by IDESP, in São Paulo, but local coordination units were established in all states, except Mato Grosso and Roraima.  Contact with magistrates in Higher Courts was done directly by the project coordinators, but in other cases was done locally.  As expected, magistrates in the Higher Courts were the hardest to interview, but as a rule access to the magistrates showed not to be difficult, though a few of them refused to participate in the survey because they thought it to be “neoliberal” or “masterminded by the World Bank”. More frequent was the case of judges who opted not to participate due to lack of time, or who accepted to participate but later gave up arguing excess of work.  On the opposite extreme, it is fair to mention, some judges were dropped from the survey due to the difficulty, in repeated visits, of finding them in their offices.  These, too, were only a few cases.  These difficulties were common to all the states in the sample, although there were some states in which interviewing magistrates in second degree state courts proved to be especially difficult.  This was the case, in particular, of the states of São Paulo, Rio de Janeiro and Bahia.

The sample was stratified by gender, state, branch and degree/stage in the career, that is, substitute vs. holder of the bench (“titular”) for federal and labor judges and different “entrâncias” or levels in the case of state judges.  Stratification and the objective of having a sufficiently large sample of judges in as many strata as possible, so to be able to draw separate results for them, led to a proportion of federal judges and magistrates in second degree and Higher Courts in the sample superior to their share in Brazilian magistracy.  For instance, the sample included over a fifth of all magistrates in Higher Courts (Table 2.2), so that these account for 1.75% of our sample, against a participation of 0.55% in the universe of Brazilian magistrates.  

Table 2.2: Sample Composition: Superior Courts

	
	Universe
	Sample
	Sample/ Universe (%)

	TST(*)
	17
	6
	35.3

	STJ
	33
	4
	12.1

	STF
	11
	3
	27.3

	Total
	61
	13
	21.3


      (*) Not counting magistrates appointed by labor and employer unions.

For first and second degree courts, the sample distribution by branch, degree and gender is shown in Table 2.3.  Overall, the sample accounts for 6.5% of the universe of magistrates, being well balanced according to gender -- male and female magistrates in the sample account for respectively 6.5% and 6.6% of the population of magistrates of the same sex.  Second degree magistrates are over-represented in the sample, which includes 8.8% of all judges in this stratum.  This overrepresentation is particularly high in the case of second degree federal magistrates – the sample includes 29.2% of their universe – and to a lesser degree of labor magistrates.  For second degree state magistrates the proportion of judges in the sample is lower, but this reflects essentially the large number of such magistrates in Brazil – the sample has as many such magistrates as second degree federal and labor judges put together.  A similar result is observed for first degree labor judges, who, because they are so numerous, received a proportionately lower representation in the sample.

Table 2.3: Sample Breakdown by Branch, Degree and Gender

	
	Universe
	Sample
	Sample/Universe (%)

	
	Male
	Female
	Total
	Male
	Female
	Not Available
	Total
	Male
	Female
	Total

	
	Second Degree Magistrates

	Labor (*)
	201
	82
	283
	25
	13
	
	38
	12.4
	15.9
	13.4

	Federal
	70
	26
	96
	19
	9
	
	28
	27.1
	34.6
	29.2

	State
	1081
	81
	1162
	64
	4
	1
	69
	5.9
	4.9
	5.9

	Subtotal
	1352
	189
	1541
	108
	26
	1
	135
	8.0
	13.8
	8.8

	
	First Degree Judges

	Labor (*)
	4986
	2021
	7007
	122
	91
	2
	215
	2.4
	4.5
	3.1

	Federal
	443
	167
	610
	108
	30
	
	138
	24.4
	18.0
	22.6

	State
	1049
	918
	1967
	159
	62
	1
	222
	15.2
	6.8
	11.3

	Subtotal
	6478
	3106
	9584
	389
	183
	3
	575
	6.0
	5.9
	6.0

	
	No Information Available on Degree

	Labor (*)
	
	
	
	4
	5
	
	9
	
	
	

	Federal
	
	
	
	3
	3
	
	6
	
	
	

	Subtotal
	
	
	
	7
	8
	
	15
	
	
	

	
	No Information on Degree or Branch

	Subtotal
	
	
	
	2
	
	1
	3
	
	
	

	
	

	Total
	7830
	3295
	11125
	506
	217
	5
	728
	6.5
	6.6
	6.5


(*) Not counting magistrates appointed by labor and employer unions.

Tables 2.4 to 2.6 present the sample breakdown according to age, years of experience and form of entry in the magistracy, three attributes for which there are no population distributions, and for which therefore the sample distributions are by themselves important outcomes of the survey.  Although the lack of international benchmarks difficults a more concrete assessment, the results suggest that Brazilian judges are relatively young and with only moderate experience in the bench.  Concerning the age distribution, the results show that half the judges have 40 years of age or less, and that an eight has 30 years of age or less.
  Little less than a fifth of the respondents are aged more than fifty.  Regarding years of experience as a magistrate, two thirds of the magistrates in the sample (66.1%) have been judges for 10 years or less and half of these (32.1%) have at most 5 years of experience (Table 2.5).  The breakdown according to form of entry into the judiciary ratifies that the most common form a lawyer becomes a magistrate is by passing a public examination (Table 2.6).  Therefore, the relatively small participation of magistrates that entered the judiciary by appointment of the Bar Association or the Public Persecutor Office is consistent with prior expectations.

Table 2.4: Sample Distribution by Age (years)

	Age interval
	Freq.
	%

	25 or less
	15
	2,0

	26 to 30
	78
	10,5

	31 to 35
	125
	16,9

	36 to 40
	139
	18,8

	41 to 45
	96
	13,0

	46 to 50
	94
	12,7

	51 to 55
	68
	9,2

	56 to 60
	54
	7,3

	61 to 65
	22
	3,0

	66 or more
	21
	2,8

	No information
	29
	3,9


Table 2.5: Sample Distribution According to Time as Magistrate (years)

	Intervals
	Freq.
	%

	0 to 2
	108
	14,6

	3 to 5
	130
	17,5

	6 to 10
	252
	34,0

	11 to 20
	166
	22,4

	21 to 30
	51
	6,9

	31 or more
	21
	2,8

	No information
	13
	1,8


Table 2.6: Sample Distribution According to Form of Entry in the Judiciary

	
	Freq.
	%

	Public Contest
	697
	94,1

	Fifth of the Bar Association (Quinto OAB)*
	16
	2,2

	Fifth of Public Persecutors (Quinto MP)*
	20
	2,7

	Other means
	2
	0,3

	No information
	6
	0,8


(*) These are practicing lawyers and public persecutors who become 
second-degree judges by appointment of the Bar Association or the Public 
Persecutor Office. 

3—Assessment of the Performance of the Judiciary

Judges rank the problems of the judiciary in the same order that Brazilian businessmen, although they are less critical in their assessment.  On average, judges grade judicial performance between regular and good, in contrast to a grade between regular and bad given by businessmen.
  Both groups single out slowness as the main problem of the judiciary, with the high cost of access (court fees and other costs) coming next, followed by the lack of predictability of judicial decisions and, as the most positive aspect, impartiality.
  However, while 91.0% of the businessmen rate the judiciary as bad or very bad regarding its agility, “only” 45.3% of the magistrates have the same opinion.

Table 3.1: Assessment of the performance of the judiciary

	Question 1: “How do you rate the Brazilian Judiciary as a whole regarding” 

	
	Speed
	Court fees
	Other Costs*
	Predictability**
	Impartiality

	
	Freq
	%
	Freq
	%
	Freq
	%
	Freq
	%
	Freq
	%

	Very good
	15
	2.0
	39
	5.3
	14
	1.9
	41
	5.5
	284
	38.3

	Good
	85
	11.5
	165
	22.3
	111
	15.0
	293
	39.5
	333
	44.9

	Regular
	290
	39.1
	314
	42.4
	358
	48.3
	251
	33.9
	83
	11.2

	Bad 
	252
	34.0
	159
	21.5
	175
	23.6
	91
	12.3
	15
	2.0

	Very bad
	84
	11.3
	47
	6.3
	59
	8.0
	45
	6.1
	7
	0.9

	No answer
	15
	2.0
	17
	2.3
	24
	3.2
	20
	2.7
	19
	2.6


Source: Idesp.

* Expenses with lawyers, experts, etc.  ** Predictability is here understood to mean the ability of the parts to anticipate a judicial decision, especially when this refers to cases equal or similar to other judged before.

The simple metric of Table 3.2 suggests that judges rate first degree labor courts the best branch of the judiciary, followed by the Electoral Justice.
  State courts, in turn, are seen as the branch of the judiciary with the worst performance, while the Federal Supreme Court (STF) comes second last. Although, broadly speaking, judges rank attribute performance similarly for the various branches of the judiciary, the rank of branches varies according to the attribute considered.  Regarding speed, labor courts come second and way ahead of other branches, with the STF receiving the worst evaluation.  As for court fees, other costs and predictability, the state courts, which also fare poorly with respect to speed, come last.  The Superior Courts (STJ, TST and STF) are seen as the most predictable and the federal courts as the most impartial, an attribute in which the STF receives the worst grade.  It is worth noting that this rank of branches is somewhat at odds with a similar assessment done by businessmen.  For instance, these see labor courts as the worst branch of the judiciary and the STF as the best.  This suggests that both assessments are probably influenced by subjective factors.  Future research could shed light on this issue through the use of more objective indicators of judicial performance.

Table 3.2: Assessment of the performance of the judiciary by branch and level

	Question 2: “We would like to know how do you rate the performance of the following branches of the judiciary concerning the speed, court fees, other costs, predictability and impartiality.”

	Court Branch / Level
	Speed
	Court fees
	Other Costs
	Predictability
	Impartiality
	Average of 4 attributes

	State 1st degree
	2.56
	2.60
	2.53
	3.00
	3.93
	2.92

	State 2nd degree
	2.48
	2.77
	2.69
	3.06
	3.71
	2.94

	Labor 1st degree
	3.34
	3.71
	3.34
	3.28
	3.94
	3.52

	Labor 2nd degree
	2.97
	3.54
	3.29
	3.30
	3.84
	3.39

	Federal 1st degree
	2.67
	3.30
	3.01
	3.27
	4.17
	3.28

	Federal 2nd degree
	2.49
	3.31
	3.06
	3.31
	4.01
	3.24

	Electoral (T.R.E.)
	3.36
	3.61
	3.67
	3.21
	3.62
	3.49

	Superior Electoral Court (T.S.E.)
	3.12
	3.56
	3.34
	3.25
	3.72
	3.40

	Superior Justice Court (STJ)
	2.61
	3.24
	2.95
	3.35
	3.86
	3.20

	Superior Labor Court (TST)
	2.50
	3.35
	3.11
	3.34
	3.73
	3.21

	Supreme Federal Court (STF)
	2.38
	3.21
	2.99
	3.34
	3.56
	3.10

	Averages from Question 1
	2.58
	2.99
	2.79
	3.27
	4.21
	3.17


Source: Idesp.

Obs.: Simple average of answers, substituting from 1 for very bad up to 5 for very good, for each branch and attribute.  Branch average in the Table’s last column is a simple average of the ratings given to each attribute.  Comparisons between the average grades given for the judiciary as a role (question 1) and those given for different branches should take into account that some of the judges who answered question 1 did not answer question 2 and vice versa.

4 — Causes of Slowness and Lack of Predictability in Judicial Decisions

4.1 -- Slowness

The survey considered two kinds of causes of judicial slowness.  The first concerns the large number of cases taken to court by individuals, firms and interest groups not to demand a right, but to postpone fulfilling an obligation, by exploiting the slowness of courts in taking a decision and having it enforced.  As illustrated by the results in Table 4.1, judges consider this practice to be very frequent in cases involving tax disputes, especially federal taxes.  This tactics is frequent also in disputes concerning credit operations, rent of real state, commercial transactions and labor conflicts.  This suggests that there is scope for reducing the case load of the judiciary by penalizing this type of behavior, and that measures that speed up the flow of processes, particularly tax disputes, may generate positive externalities with respect to judges´ workload.

Table 4.1: Frequency with which private parties resort to justice to postpone obligations, by area of law

	Question 3: “It is often argued that many people, firms and interest groups resort to the judiciary not to claim their rights, but to exploit the slowness of the judiciary.  In your view, in which kind of cases is this practice more frequent?”

	Area of Law
	
	Very frequent
	Somewhat Frequent
	Infrequent
	Never or almost never occurs
	Do not know/No opinion
	No answer

	Labor
	Freq
	188
	138
	148
	139
	89
	39

	
	%
	25.4
	18.6
	20
	18.8
	12
	5.3

	Federal Tax
	Freq
	380
	174
	45
	13
	88
	41

	
	%
	51.3
	23.5
	6.1
	1.8
	11.9
	5.5

	State Tax 
	Freq
	331
	206
	59
	10
	91
	44

	
	%
	44.7
	27.8
	8.0
	1.3
	12.3
	5.9

	Municipal Tax
	Freq
	297
	192
	88
	18
	99
	47

	
	%
	40.1
	25.9
	11.9
	2.4
	13.4
	6.3

	Commercial
	Freq
	184
	256
	122
	23
	105
	51

	
	%
	24.8
	34.5
	16.5
	3.1
	14.2
	6.9

	Intellectual Property
	Freq
	60
	130
	217
	68
	206
	60

	
	%
	8.1
	17.5
	29.3
	9.2
	27.8
	8.1

	Consumer Rights
	Freq
	64
	130
	248
	158
	99
	42

	
	%
	8.6
	17.5
	33.5
	21.3
	13.4
	5.7

	Environment
	Freq
	60
	133
	221
	148
	133
	46

	
	%
	8.1
	17.9
	29.8
	20.0
	17.9
	6.2

	Real state rent contracts
	Freq
	150
	228
	166
	59
	87
	51

	
	%
	20.2
	30.8
	22.4
	8.0
	11.7
	6.9

	Credit Market
	Freq
	242
	204
	102
	28
	118
	47

	
	%
	32.7
	27.5
	13.8
	3.8
	15.9
	6.3


Source: Idesp.

Consistently with the view that recourse to the judiciary as a way to postpone obligations is especially common in tax cases, the judges note that very frequently the public sector also behaves in this fashion, especially in the case of the federal government (Table 4.2).  In this case, too, measures should be sought to discourage this sort of behavior, possibly through changes in norms guiding government lawyers.  Moreover, considering that most cases in which the public sector is a party involve only a few issues –the eighty-six thousand cases judged by the STF in 2000 concerned little more than a hundred different issues – measures that bind lower court decisions to the rulings of, say, the STF on previous cases should accelerate the flow of cases and reduce the payoff of the ill use of the judicial system.

Table 4.2: Frequency with which the government resorts to justice to postpone obligations

	Question 4: “And the government, how frequently does it, in its different levels, resort to the judiciary not to claim its rights, but instead to postpone fulfilling its obligations?

	Government Level
	
	Very frequent
	Somewhat Frequent
	Infrequent
	Never or almost never occurs
	Do not know/No opinion
	No answer

	Federal
	Freq
	552
	118
	24
	14
	17
	16

	
	%
	74.5
	15.9
	3.2
	1.9
	2.3
	2.2

	State 
	Freq
	473
	179
	23
	14
	28
	24

	
	%
	63.8
	24.2
	3.1
	1.9
	3.8
	3.2

	Municipal
	Freq
	421
	196
	40
	19
	40
	25

	
	%
	56.8
	26.5
	5.4
	2.6
	5.4
	3.4


Source: Idesp.

The second type of cause of judicial slowness is the lack of resources and problems in the way the judiciary and other legal operators function.  Eight of these possible causes were presented to the judges during the interviews, with their views about them presented in Table 4.3.  All causes, with the exception of a supposed “poor performance of the Public Persecutor Office (Ministério Público)”, were deemed as relevant or very relevant by most magistrates.  According to the judges, the most important of those eight causes of slowness are, in this order, lack of resources, shortcomings in the law, excessive procedural formalism and the way lawyers act.

Table 4.3: Factors causing judicial slowness

	Question 12: “Several factors have been pointed out as possible causes of judicial slowness.  In your opinion, how relevant are the following factors?”

	
	
	Very relevant
	Relevant
	Of little relevance
	Not relevant
	Do not know/No opinion
	No answer

	Insufficient resources (human, material etc.)
	Freq
	508
	175
	32
	8
	1
	17

	
	%
	68.6
	23.6
	4.3
	1.1
	0.1
	2.3

	Shortcomings in the law
	Freq
	385
	243
	78
	17
	1
	17

	
	%
	52.0
	32.8
	10.5
	2.3
	0.1
	2.3

	Administrative inefficiency
	Freq
	216
	337
	148
	13
	2
	25

	
	%
	29.1
	45.5
	20.0
	1.8
	0.3
	3.4

	Excessive procedural formalism
	Freq
	379
	239
	91
	10
	1
	21

	
	%
	51.1
	32.3
	12.3
	1.3
	0.1
	2.8

	Poor performance of the Public Persecutor Office
	Freq
	62
	192
	306
	135
	18
	28

	
	%
	8.4
	25.9
	41.3
	18.2
	2.4
	3.8

	Poor performance of judicial registries
	Freq
	207
	319
	154
	30
	6
	25

	
	%
	27.9
	43.0
	20.8
	4.0
	0.8
	3.4

	Way lawyers act
	Freq
	308
	288
	107
	16
	1
	21

	
	%
	41.6
	38.9
	14.4
	2.2
	0.1
	2.8

	Passive attitude of judges and other legal operators towards judicial slowness
	Freq
	205
	313
	146
	52
	5
	20

	
	%
	27.7
	42.2
	19.7
	7.0
	0.7
	2.7


Source: Idesp.

Regarding the lack of resources, magistrates pointed out the insufficient number of judges as the most important problem, coming next the lack of computers and third the precarious state of judicial facilities (Table 4.4).  This assessment is relatively common to all strata, but with some differences in intensity.  For instance, female judges consider the three problems more relevant than male judges. State judges have an evaluation very close to sample average for the three problems, while labor judges consider lack of judges and the precarious state of judicial facilities more relevant to explain judicial slowness than judges in other branches, with the opposite being true for federal judges.
  Judges in Mato Grosso find the lack of computers and the precarious state of judicial facilities almost as important as the insufficient number of judges, whereas those in Santa Catarina find those not to be very relevant.  

Table 4.4: Relative importance of insufficient resources

	Question 13: “Regarding the insufficiency of resources, how important are the following factors in explaining judicial slowness?”

	
	
	Very important
	Important
	Of little importance
	Without any importance
	Do not know/No opinion
	No answer

	Insufficient number of judges
	Freq
	595
	101
	23
	3
	1
	18

	
	%
	80.3
	13.6
	3.1
	0.4
	0.1
	2.4

	Lack of computer systems
	Freq
	446
	235
	33
	6
	1
	20

	
	%
	60.2
	31.7
	4.5
	0.8
	0.1
	2.7

	Precarious facilities
	Freq
	382
	243
	87
	8
	0
	21

	
	%
	51.6
	32.8
	11.7
	1.1
	0.0
	2.8


Source: Idesp.

According to the judges, the main problem with the civil legal order in place in Brazil is in the procedural codes, regarding both the many ways a decision may be postponed and the excessive number of possible appeals to higher courts (Table 4.5).  These are considered very important to explain judicial slowness by about 80% of the judges who answered Question 14.  Therefore, although an important proportion of the magistrates indicated that problems with substantive law are relevant to explain judicial slowness, particularly regarding its anachronism and instability, these problems are perceived as clearly secondary when compared to existing flaws in procedural law.  This conclusion is reinforced by the finding that a majority of the respondents (51.1%) considered the excessive procedural formalism of Brazilian judiciary to be a very relevant cause of judicial slowness.

Table 4.5: Relative importance of problems in the legal and judicial orderings

	Question 14: “Regarding the existing civil legal order, what seems to you most relevant to explain?”

	
	
	Very relevant
	Relevant
	Of little relevance
	Not relevant
	Do not know/No opinion
	No answer

	Substantive law:
	
	
	
	
	
	
	

	    Instability
	Freq
	208
	235
	195
	48
	22
	33

	
	%
	28.1
	31.7
	26.3
	6.5
	3.0
	4.5

	   Anachronism
	Freq
	210
	284
	152
	39
	20
	36

	
	%
	28.3
	38.3
	20.5
	5.3
	2.7
	4.9

	   Existence of contradictions
	Freq
	125
	236
	249
	74
	20
	37

	
	%
	16.9
	31.8
	33.6
	10.0
	2.7
	5.0

	   Inadequability
	Freq
	179
	282
	177
	47
	23
	33

	
	%
	24.2
	38.1
	23.9
	6.3
	3.1
	4.5

	Procedural law
	
	
	
	
	
	
	

	    Many possibilities to
    postpone a decision 
	Freq
	578
	105
	20
	2
	6
	30

	
	%
	78.0
	14.2
	2.7
	0.3
	0.8
	4.0

	     Possibility of appealing to an excessive number of higher instances
	Freq
	567
	112
	26
	3
	6
	27

	
	%
	76.5
	15.1
	3.5
	0.4
	0.8
	3.6


Source: Idesp.

Answers to Question 15 ratified the conclusion that, according to the judges, administrative inefficiency is of secondary importance to explain judicial slowness (Table 4.6).  In this way, none of the three factors presented in the next table were deemed very relevant by a high proportion of the respondents.  Of the three, the lack of active case management is seen as the most relevant problem, by still of secondary importance when compared to lack of resources or flaws in the procedural code.

Table 4.6: Relative importance of administrative problems

	Question 15: “Regarding administrative inefficiency, which of the following factors do you consider to be most important to explain judicial slowness?”

	
	
	Very important
	Important
	Of little importance
	Without any importance
	Do not know/No opinion
	No answer

	Lack of active case management *
	Freq
	252
	293
	127
	35
	14
	20

	
	%
	34.0
	39.5
	17.1
	4.7
	1.9
	2.7

	Inefficient management of the physical flow of cases
	Freq
	201
	362
	122
	27
	8
	21

	
	%
	27.1
	48.9
	16.5
	3.6
	1.1
	2.8

	Slowness in notifying the parts
	Freq
	184
	315
	181
	30
	7
	24

	
	%
	24.8
	42.5
	24.4
	4.0
	0.9
	3.2


Source: Idesp.

* For instance, grouping and deciding on a set of cases with the same content.

The reduced importance judges attribute to administrative inefficiency as a cause of judicial slowness came partly as a surprise, given that the World Bank had estimated Brazilian judges to spend a very high proportion (65%) of their time on these sort of activities.
  According to the judges themselves, however, three-fourths of them spend less than 30% of their time in such activities, with only 5.1% of the respondents spending more than 50% of their time in administrative tasks (Table 4.7).  Of the factors that contribute to increase the time spent on administrative functions, the archaism of management practices is pointed out as the most important, coming next the lack of training of court staff and judges in this kind of activity (Table 4.8).

Table 4.7: Proportion of judge´s time spent on administrative tasks

	Question 17: “It has been estimated that judges in Brazil spend a large part of their time in administrative activities.  In contrast, in Germany and Singapore, for instance, judges dedicate all their time to judging.  We would like to know, in your case, what proportion of your time do you spend on administrative activities?”

	
	Freq
	%

	Less than 15%
	294
	39.7

	Between 15% and 30%
	263
	35.5

	Between 30% and 50% 
	110
	14.8

	Between 50% and 70% 
	29
	3.9

	More than 70%
	9
	1.2

	Do not know / No opinion
	14
	1.9

	No answer
	22
	3.0


Source: Idesp.

Table 4.8: Relevance of factors that cause judges to spend time on administrative tasks

	Question 18: “What degree of importance do you ascribe to the following factors as causes of the significant amount of time that Brazilian judges spend on administrative tasks?”

	
	
	Very important
	Important
	Of little importance
	Without any importance
	Do not know/No opinion
	No answer

	Lack of specific training of judges on administrative issues
	Freq
	192
	307
	162
	38
	15
	27

	
	%
	25.9
	41.4
	21.9
	5.1
	2.0
	3.6

	Lack of training of staff 
	Freq
	273
	334
	79
	21
	8
	26

	
	%
	36.8
	45.1
	10.7
	2.8
	1.1
	3.5

	Archaism of management practices
	Freq
	351
	280
	59
	20
	7
	24

	
	%
	47.4
	37.8
	8.0
	2.7
	0.9
	3.2

	Desire of judges to control what takes place in their courts 
	Freq
	132
	258
	221
	90
	16
	24

	
	%
	17.8
	34.8
	29.8
	12.1
	2.2
	3.2


Source: Idesp.

The way lawyers behave in presenting and arguing their cases is perceived by judges to be a very important factor contributing to slowing down the judiciary.  Particularly negative in their view is the preference of lawyers to delay the conclusion of cases and their lack of training, which is also seen as a cause of poor representation of clients.  Judges in the three branches of the judiciary revealed an equal assessment of the relevance of lawyers´ preference to extend the duration of disputes to explain judicial slowness, whereas state judges showed a more critical stance regarding lawyers´ lack of training and federal judges gave greater importance to their excessively antagonist attitute.

Table 4.9: Relevance of lawyers´ actions as a cause of judicial slowness

	Question 16: “Regarding the way lawyers act, which of the following factors do in your opinion help to explain judicial slowness?”

	
	
	Very important
	Important
	Of little importance
	Without any importance
	Do not know/No opinion
	No answer

	Lack of technical training 
	Freq
	426
	237
	51
	5
	0
	22

	
	%
	57.5
	32.0
	6.9
	0.7
	0.0
	3.0

	Excessively antagonist attitude 
	Freq
	237
	283
	165
	26
	5
	25

	
	%
	32.0
	38.2
	22.3
	3.5
	0.7
	3.4

	Preference for extending the duration of disputes 
	Freq
	440
	210
	60
	8
	1
	22

	
	%
	59.4
	28.3
	8.1
	1.1
	0.1
	3.0


Source: Idesp.

4.2 – Lack of Predictability

As with slowness, the factors contributing to reduce the predictability of judicial decisions were examined regarding both the way the judiciary operates and outside factors.  Of these, two factors frequently pointed out as important are the “judicialization” of the political conflict and the “politization” of judicial decisions.  The first is understood as the tendency of political powers to transfer to the judiciary the solution of conflicts that are eminently political in nature, but which are not solved by the appropriate institutions.  A particularly important case concerns the legislative process, in which, due to the difficulty of producing sufficiently large majorities to approve well defined laws, Congress approves legislation that is often ambiguous.  That is, ambiguity arises not by mistake, but by necessity, with the ambiguous legislation being the most that can be reached in a very fragmented political arena.  The burden of clarifying and solving the ambiguities of the law is then transferred to the judiciary, which becomes responsible for arbitrating political conflicts, rather than just interpreting the law.  

The survey indicates that the judges consider the “judicialization” of politics to be in between occasional and frequent, that is, not a very common phenomenon in their lives (Table 4.10).  Many argued that this kind of process is usually limited to the Higher Courts, being less frequent in first and second degree courts.  This is consistent with the limited proportion of judges who pointed out that deficiencies in the legal and judicial ordering were very relevant (29.8%) to explain the lack of judicial predictability (see Table 4.16).  In this sense, the prevailing view among magistrates is that the “judicialization” of politics is likely more relevant for the political system itself than to explain the problems faced by the judiciary.

Table 4.10: Frequency with which judges are asked to solve political disputes

	Question 5: “It is often argued that in recent years judges have been burdened with the responsibility of deciding about disputes that are essentially of a political character, and that therefore should be solved by the political powers.  How frequently in your opinion does that happen?”

	
	Freq
	%

	Very frequently
	63
	8.5

	Frequently
	249
	33.6

	Occasionally
	283
	38.2

	Rarely
	89
	12.0

	Never
	23
	3.1

	Do not know/No opinion
	18
	2.4

	No answer
	16
	2.2


Source: Idesp.

Whereas the “judicialization” of politics, particularly the transfer to the judiciary of the responsibility to make legislation more precise and consistent, is a source of unpredictability imposed from the outside, its dual phenomenon, that of “politization” of judicial decisions, results eminently from the way judges make up their decisions.  Our previous research has indicated that this type of behavior often reflects an effort to favor weaker social groups, such as workers and small debtors,
 or simply the judge´s political believes concerning the issue in dispute.  According to most respondents, the “politization” of judicial decisions, although a reality in Brazilian courts, happens occasionally, while for a fifth of them it occurs frequently (Table 4.11).  Although in the absence of international benchmarks it is difficult to judge whether these are low or high proportions, they are certainly high enough for the “politization” of judicial decisions to be considered an important factor in explaining why in some instances different judges rule differently in rather similar cases.  

Disputes involving the privatization process are the ones most likely to be influenced by the political believes of judges: according to 25% of the respondents, in those cases the “politization” of decisions is very frequent, while for 31% it is somewhat frequent (Table 4.12).  Only 5.5% of the judges answered that “politization” never or almost never occurs in decisions involving the privatization process.  To a lesser degree, “politization” is found to be frequent also in cases involving labor disputes, in those concerning the environment and in those related to the regulation of public utilities.  The areas in which “politization” is less common, according to the judges, are the commercial and intellectual property areas, that is, those more closely linked to disputes between companies. 

Table 4.11: Frequency with which judges´ decisions are politicized 

	Question 6: “In the opposite direction, it is argued that the judiciary also became very “politicized” in recent years, what has often caused decisions to be based more on the judge´s political views than on a rigorous interpretation of the law.  In your opinion, how often does this happen?”

	
	Freq
	%

	Very frequently
	29
	3,9

	Frequently
	150
	20,2

	Occasionally
	372
	50,2

	Rarely
	148
	20,0

	Never
	14
	1,9

	Do not know/No opinion
	12
	1,6

	No answer
	16
	2,2


Source: Idesp.

“Politization” of judicial rulings may result, as noted above, from a judge’s attempt to protect certain social groups perceived to be weaker than other parties in disputes taken to court.  This is often referred to, by the judges themselves, as a social role a judge has to play.  To examine the relevance of this factor we asked judges whether, faced with the decision to choose among two extreme positions -- on the one hand, (A) always respect contracts, regardless of their social repercussions, and, on the other hand, (B) decide in ways that breach contracts, in search for social justice – they would choose position A or B.  A vast majority of the respondents (73.1%) said they would opt for the second alternative (Table 4.13).  

A probit model taking the answers to question 8 as the dependent variable and various attributes of the respondents as explanatory variables showed that the above results stay the same when we control for gender and stage in the career (first vs. higher degrees).  Age, state in which the judge is located and whether the judge belongs to the State Justice or not are the variables that seem to influence the option between alternatives A and B (see Model 1 in the Appendix).
  A breakdown of the answers to question 8 according to those three variables (Table 4.14) shows that older (< 40 years) and state judges are about ten percentage points more likely to opt for alternative A than younger and labor or federal judges.  Moreover, judges in Rio Grande do Sul, São Paulo, Rio de Janeiro and the Federal District are twice as likely to opt for alternative A than those in other states.  Notwithstanding those differences, the option for alternative B is overwhelming for all groups.

Table 4.12: Likelihood of judges´ decisions being politicized by type of cause

	Question 7: “In your opinion, in which types of cases is it more frequently the case that decisions reflect more the political believes of the judges than a rigorous interpretation of the law?”

	
	
	Very frequent
	Somewhat Frequent
	Infrequent
	Never or almost never occurs
	Do not know/No opinion
	No answer

	Labor
	Freq
	126
	208
	192
	89
	79
	47

	
	%
	17,0
	28,1
	25,9
	12,0
	10,7
	6,3

	Tax 
	Freq
	78
	208
	254
	73
	68
	60

	
	%
	10,5
	28,1
	34,3
	9,9
	9,2
	8,1

	Commercial
	Freq
	24
	107
	323
	124
	93
	70

	
	%
	3,24
	14,44
	43,59
	16,73
	12,55
	9,45

	Intellectual Property 
	Freq
	14
	78
	260
	149
	168
	72

	
	%
	1,9
	10,5
	35,1
	20,1
	22,7
	9,7

	Consumer rights
	Freq
	89
	219
	191
	99
	81
	62

	
	%
	12,0
	29,6
	25,8
	13,4
	10,9
	8,4

	Environment
	Freq
	127
	209
	164
	81
	92
	68

	
	%
	17,1
	28,2
	22,1
	10,9
	12,4
	9,2

	Rent contracts
	Freq
	36
	113
	260
	168
	95
	69

	
	%
	4,9
	15,2
	35,1
	22,7
	12,8
	9,3

	Social security
	Freq
	109
	232
	201
	71
	69
	59

	
	%
	14,7
	31,3
	27,1
	9,6
	9,3
	8,0

	Credit markets (e.g., interest rates)
	Freq
	89
	203
	199
	76
	108
	66

	
	%
	12,0
	27,4
	26,9
	10,3
	14,6
	8,9

	Privatization
	Freq
	185
	233
	130
	41
	88
	64

	
	%
	25,0
	31,4
	17,5
	5,5
	11,9
	8,6

	Regulation of public services *
	Freq
	133
	241
	155
	55
	96
	61

	
	%
	17,9
	32,5
	20,9
	7,4
	13,0
	8,2


Source: Idesp.

* Includes the regulation by the public sectorof sectors such as electricity, telecommunications, roads, railways, ports, water and sanitation.

Table 4.13: Choice between enforcing laws and contracts and violating contracts in pursuit of social justice

	Question 8: “When applying the law, there is frequently a tension between contracts, which need to be enforced, and the interests of less privileged social groups, which need to be taken care of.  Considering the conflict that comes up in those cases between these two objectives, two opposite positions have been defended:  

A. Contracts must always be respected, regardless of their social repercussions;

B. The judge has a social role to play, and the search for social justice justifies decisions that violate contracts.
With which of these two positions do you agree more?”

	
	Freq
	%

	Agrees more with the first (A) 
	146
	19,7

	Agrees more with the second (B)
	542
	73,1

	Do not know/No opinion
	21
	2,8

	No answer
	32
	4,3


Source: Idesp.

Table 4.14: Distribution of answers to question 8 conditional on judge´s age, branch and state *

	Judge´s age, branch and state
	
	Answers to Question 8

	
	
	Position A
	Position B
	Total

	Age < 40
	Freq.
	53
	272
	325

	
	%
	16.3
	83.7
	100.0

	
	
	
	
	

	Age ( 40
	Freq.
	93
	270
	363

	
	%
	25.6
	74.4
	100.0

	State Justice
	Freq.
	75
	201
	276

	
	%
	27.2
	72.8
	100.0

	
	
	
	
	

	Other Branches
	Freq.
	71
	341
	412

	
	%
	17.2
	82.8
	100.0

	Rio Grande do Sul, São Paulo, Rio de Janeiro and the Federal District 
	Freq.
	93
	223
	316

	
	%
	29.4
	70.6
	100.0

	
	
	
	
	

	Other states
	Freq.
	53
	319
	372

	
	%
	14.2
	85.8
	100.0

	Total
	Freq.
	146
	542
	688

	
	%
	21.2
	78.8
	100.0


       Source: Idesp.

       (*) Question 8 and its possible answers are presented in Table 4.13.  Note that only 
            answers in which there was an option for positions A or B are considered in this Table 1.

The proportion of judges who favor alternative B in question 8 (“the judge has a social role to play, and the search for social justice justifies decisions that violate contracts”) also varies according to the area of law to which the case refers, being higher in disputes that involve the environment, consumer rights, regulation of public services and labor and social security disputes (Table 4.15).  On the other hand, most judges stress the need to respect contracts when these involve commercial, credit and rent contracts.  Note that this is essentially the same pattern revealed in Table 4.12 for the frequency with which judges identify judicial decisions to be “politized”.  

Table 4.15: Choice between enforcing contracts and violating them in pursuit of social justice by type of cause

	Question 9: “In which types of causes, in your opinion, should prevail position A (contracts must always be respected) or position B (the search for social justice sometimes justifies decisions that violate contracts)?”

	
	
	Position A should always prevail
	In general position A should prevail
	The two positions have an equal chance of prevailing
	In general position B should prevail 
	Position B should always prevail 
	Do not know/ No opinion
	No answer

	Labor
	Freq
	68
	82
	176
	280
	59
	35
	41

	
	%
	9,2
	11,1
	23,8
	37,8
	8,0
	4,7
	5,5

	Commercial
	Freq
	125
	243
	185
	78
	20
	42
	48

	
	%
	16,9
	32,8
	25,0
	10,5
	2,7
	5,7
	6,5

	Consumer rights
	Freq
	50
	73
	136
	305
	105
	31
	41

	
	%
	6,7
	9,9
	18,4
	41,2
	14,2
	4,2
	5,5

	Environment
	Freq
	61
	59
	115
	273
	139
	47
	47

	
	%
	8,2
	8,0
	15,5
	36,8
	18,8
	6,3
	6,3

	Rent contracts
	Freq
	96
	196
	203
	139
	29
	35
	43

	
	%
	13,0
	26,5
	27,4
	18,8
	3,9
	4,7
	5,8

	Social security
	Freq
	74
	104
	156
	241
	71
	48
	47

	
	%
	10,0
	14,0
	21,1
	32,5
	9,6
	6,5
	6,3

	Credit market
	Freq
	100
	183
	176
	128
	46
	64
	44

	
	%
	13,5
	24,7
	23,8
	17,3
	6,2
	8,6
	5,9

	Regulation of public services
	Freq
	86
	111
	199
	171
	76
	55
	43

	
	%
	11,6
	15,0
	26,9
	23,1
	10,3
	7,4
	5,8


Source: Idesp.

Several aspects of the way the judiciary operates were thought by judges to contribute in a relevant fashion to reduce the predictability of judicial decisions (Table 4.16).  Noteworthy among these are the shortcomings in the legal and juridical orders, also perceived to be an important cause of judicial morosity, the frequent use of injunctions and the tendency for decisions to be based on procedural details.  These last two factors relate to a problem raised by several of the respondents, that it is often the case that judicial decisions never consider the merit of the case per se.  Note, in addition, that most of the problems in Table 4.16 considered by judges to relevantly contribute to reduce the predictability of judicial decisions could be corrected through changes in incentives and in the law, that is, they do not depend on more resources being allocated to the judiciary.

Table 4.16: Relevance of factors helping to reduce predictability of judicial decisions

	Question 19: “In your opinion, how relevant are the following factors as obstacles that reduce the predictability of judicial decisions – that is, the ability of the parts to anticipate the decisions of judges, particularly in cases equal or similar to others previously judged?”

	
	
	Very relevant
	Relevant
	Of little relevance
	Not relevant
	Do not know/No opinion
	No answer

	Deficiencies in the legal and judicial ordering 
	Freq
	221
	289
	150
	45
	8
	28

	
	%
	29.8
	39.0
	20.2
	6.1
	1.1
	3.8

	Lack of training of judges
	Freq
	81
	219
	280
	116
	19
	26

	
	%
	10.9
	29.6
	37.8
	15.7
	2.6
	3.5

	Excessive “politization” of judges
	Freq
	48
	171
	320
	154
	19
	29

	
	%
	6.5
	23.1
	43.2
	20.8
	2.6
	3.9

	Lack of clarity of decisions by higher courts
	Freq
	68
	231
	264
	128
	20
	30

	
	%
	9.2
	31.2
	35.6
	17.3
	2.7
	4.0

	Tendency for decisions to be based on procedural details 
	Freq
	136
	330
	169
	58
	17
	31

	
	%
	18.4
	44.5
	22.8
	7.8
	2.3
	4.2

	Frequent recourse to injunctions
	Freq
	171
	255
	188
	88
	13
	26

	
	%
	23.1
	34.4
	25.4
	11.9
	1.8
	3.5

	Mistakes in instructing processes
	Freq
	86
	282
	251
	80
	14
	28

	
	%
	11.6
	38.1
	33.9
	10.8
	1.9
	3.8

	Monocratic structure of the Brazilian judiciary
	Freq
	60
	121
	249
	258
	24
	29

	
	%
	8.1
	16.3
	33.6
	34.8
	3.2
	3.9


Source: Idesp.

5 — Assessment of Reform Proposals

Possibly no other professional group has so much to contribute to the identification of proposals with a good likelihood of improving judicial performance as the magistracy.  Moreover, it is unlikely that initiatives with that objective will be successfully implemented if the judges themselves do not believe in them.  Taking this into account, a sizable portion of the survey was geared towards learning how the judges see the reform proposals under discussion in the National Congress.  Table 5.1 summarizes their positions regarding a relatively wide set of such proposals.  Among the measures that count with reasonable levels of support are the expansion in the number of Special Courts, the establishment of quarantine periods for the appointment of ministers and politicians to Higher Courts, and for retired magistrates to practice law in the jurisdiction in which they used to work, the reduction in the possibility of appeals to the Higher Courts, the democratization of the judiciary (understood to mean the selection of members of decision-making councils in each court through an one judge, one vote system), the creation of the “súmula vinculante” for decisions of the STF (that would bind lower courts to follow decisions reached by the Supreme Court), the creation of a National Justice Council composed solely of members of the judiciary, and a limitation of the efficacy period of injunctions.  The proposals most strongly opposed by the magistrates are the end of the normative power of Labor Justice, the creation of a National Justice Council that includes members from outside the judiciary, the establishment of the avocatória for issues of constitutionality and unconstitutionality, and the establishment of the súmula vinculante for decisions of Higher Courts that not the STF.

Table 5.1: Assessment of proposals to improve judicial performance

	Question 20: “Several measures have been suggested to improve the performance of the judiciary – that is, make it more agile, accessible, predictable and impartial.  We would like to know how do you assess the following proposals, taking into account their general objective of improving judicial performance.”

	
	
	Very positive
	Positive
	Irrelevant
	Not positive at all
	Do not know/No opinion
	No answer

	Create a National Justice Council responsible for the administrative control of the judiciary:
	Freq
	101
	187
	155
	188
	6
	104

	
	%
	13.6
	25.2
	20.9
	25.4
	0.8
	14.0

	   Made up of members of the judiciary only
	Freq
	164
	194
	142
	121
	10
	110

	
	%
	22.1
	26.2
	19.2
	16.3
	1.3
	14.8

	   Including members external to the judiciary
	Freq
	57
	92
	102
	347
	11
	132

	
	%
	7.7
	12.4
	13.8
	46.8
	1.5
	17.8

	Limit the efficacy period of injunctions
	Freq
	105
	189
	178
	230
	12
	27

	
	%
	14.2
	25.5
	24.0
	31.0
	1.6
	3.6

	Extinguish the normative power of Labor Justice
	Freq
	46
	58
	112
	464
	35
	26

	
	%
	6.2
	7.8
	15.1
	62.6
	4.7
	3.5

	Incorporate the Labor Justice into the Federal Justice
	Freq
	46
	58
	112
	464
	35
	26

	
	%
	6.2
	7.8
	15.1
	62.6
	4.7
	3.5

	Transfer the management responsibilities of courts to professional managers
	Freq
	93
	176
	119
	293
	35
	25

	
	%
	12.6
	23.8
	16.1
	39.5
	4.7
	3.4

	Democratize the judiciary (elections to top decision boards)
	Freq
	337
	150
	84
	139
	8
	23

	
	%
	45.5
	20.2
	11.3
	18.8
	1.1
	3.1

	Reduce the possibilities of appeal to the Higher Courts (e.g., “Súmula Impeditiva de Recursos”)
	Freq
	372
	243
	31
	67
	8
	20

	
	%
	50.2
	32.8
	4.2
	9.0
	1.1
	2.7

	Institute the “avocatória” * for decisions regarding the constitutionality or unconstitutionality of laws
	Freq
	107
	145
	79
	351
	32
	27

	
	%
	14.4
	19.6
	10.7
	47.4
	4.3
	3.6


(*) Ability of the STF to call for itself all cases concerning an specific dispute.

Table 5.1: Assessment of proposals to improve judicial performance (Continuation)

	Question 20: “Several measures have been suggested to improve the performance of the judiciary – that is, make it more agile, accessible, predictable and impartial.  We would like to know how do you assess the following proposals, taking into account their general objective of improving judicial performance.” (Cont.)

	
	
	Very positive
	Positive
	Irrelevant
	Not positive at all
	Do not know/No opinion
	No answer

	Institute the “Súmula Vinculante”:**
	Freq
	96
	142
	45
	259
	10
	189

	
	%
	13.0
	19.2
	6.1
	35.0
	1.3
	25.5

	   For decisions of the STF only
	Freq
	128
	213
	48
	245
	12
	95

	
	%
	17.3
	28.7
	6.5
	33.1
	1.6
	12.8

	   For decisions of the Higher Courts
	Freq
	95
	141
	60
	324
	11
	110

	
	%
	12.8
	19.0
	8.1
	43.7
	1.5
	14.8

	Block the promotion of judges who procrastinate in taking action in a case beyond the legal deadlines
	Freq
	111
	192
	174
	222
	15
	27

	
	%
	15.0
	25.9
	23.5
	30.0
	2.0
	3.6

	Expand the number of Special Courts 
	Freq
	342
	287
	54
	23
	10
	25

	
	%
	46.2
	38.7
	7.3
	3.1
	1.3
	3.4

	Quarantine for the appointment to any court of those who have had an elected position or been a minister
	Freq
	407
	184
	80
	40
	5
	25

	
	%
	54.9
	24.8
	10.8
	5.4
	0.7
	3.4

	Quarantine for a retiring judge to exercise law in the same jurisdiction in which he or she used to work
	Freq
	255
	211
	167
	78
	7
	23

	
	%
	34.4
	28.5
	22.5
	10.5
	0.9
	3.1

	Forbid judges and public persecutors to reveal facts and information that violate the legal secrecy, the intimacy, the private life, the image or honor of people
	Freq
	157
	150
	163
	235
	8
	28

	
	%
	21.2
	20.2
	22.0
	31.7
	1.1
	3.8

	Concentrate in the State Appeals Court all actions involving mayors
	Freq
	82
	175
	167
	253
	40
	24

	
	%
	11.1
	23.6
	22.5
	34.1
	5.4
	3.2


Source: Idesp.

(**) Whenever issued, the “súmula vinculante” would bind all lower courts to follow the decisions reached by the Supreme Court or another Higher Court, depending on how it is defined by Congress.

The survey has also covered some proposals to improve judicial performance not directly linked to the congressional debate.  One of them, which focus on a concern expressed by several magistrates – that judges entering the magistracy lack sufficient training in how to dispense justice – regards the suggestion that new judges should be more intensely trained before they start to practice their new profession.  About two thirds of the magistrates interviewed entirely agree with this proposal.  Using an ordered probit model, we obtain that while gender, time as magistrate and stage in the career do not significantly affect the answer to question 21, once controlling for age, branch and state, the last three variables have an statistically significant impact (see Model 2 of the Appendix).  More specifically, younger and federal judges and those working in the states of Minas Gerais, Goiás, Bahia and Pará are less supportive of specific training for new entrants in the magistracy than, respectively, older and state or labor judges and those working in other states that not the four listed above.  

Table 5.2: View on the need for new judges to receive specific training before occupying the bench

	Question 21: “It has been proposed that, like the diplomats, judges go through some specific training after they have been approved in the public selection examination and before they engage in their judging activities.  Do you agree with this proposal?”

	
	Freq
	%

	Agree entirely
	488
	65.9

	Tend to agree
	199
	26.9

	Tend to disagree
	19
	2.6

	Disagree entirely
	19
	2.6

	Do not know/No opinion 
	0
	0.0

	No answer
	16
	2.2


       Source: Idesp.

A sizable proportion of the respondents also agrees with the use of quantitative indicators to assess the performance of judges and that these be used as a criterion to decide on their promotion (Table 5.3).  One of these indicators, which may be used to encourage the speeding up of judicial decision making, is the period elapsed between the time the judge receives a case and the moment he or she issues a decision about it.  In turn, predictability, or the security in the dispensing of justice, could be gauged by the proportion of decisions upheld in appeals.  Almost two thirds of the magistrates interviewed concur that the use of such indicators as criteria to decide on the promotion of judges could help to make the judiciary faster and more predictable (Tables 5.4 and 5.5). 

Table 5.3: Point of view on the use of quantitative indicators of judges´ performance as promotion criteria

	Question 23: “The Constitution (Article 93) cites as criteria to assess the merit of a judge the speed and security in dispensing justice.  A way to implement this directive consists in creating quantitative indicators of the performance of judges and to use them as promotion criteria.  What is your opinion about this proposal?”

	
	Freq
	%

	Fully agree
	228
	30.8

	Tend to agree
	235
	31.7

	Tend to disagree
	142
	19.2

	Fully disagree
	112
	15.1

	Do not know/No opinion
	7
	0.9

	No answer
	17
	2.3



     Source: Idesp.

Table 5.4: Point of view on the use of quantitative indicators to encourage celerity

	Question 24: “The celerity with which justice is dispensed may be assessed by the time elapsed between reception of case and the moment a decision is reached, estimated separately for each type of case.  Do you agree that the use of indicators such as this can encourage the celerity of the judiciary?”

	
	Freq
	%

	Fully agree
	185
	25.0

	Tend to agree
	295
	39.8

	Tend to disagree
	146
	19.7

	Fully disagree
	84
	11.3

	Do not know/No opinion
	15
	2.0

	No answer
	16
	2.2


       Source: Idesp.

Table 5.5: Point of view on the use of quantitative indicators to encourage predictability

	Question 25: “An indicator of predictability or security in dispensing justice is the proportion of decisions upheld by higher courts.  Do you agree that the use of indicators such as this can make the judiciary more predictable?”

	
	Freq
	%

	Fully agree
	156
	21.1

	Tend to agree
	325
	43.9

	Tend to disagree
	116
	15.7

	Fully disagree
	96
	13.0

	Do not know/No opinion
	12
	1.6

	No answer
	36
	4.9


       Source: Idesp.

Model 3 in the appendix shows that younger, labor and federal judges are less supportive of the use of quantitative indicators to measure the performance of judges and decide on their promotion than older and state judges.  Moreover, judges working in the states of Rio de Janeiro, Rio Grande do Sul and the Federal District also show less enthusiasm for this proposal than judges from other states.  These results are illustrated in Table 5.6, which shows that 40% of the state judges in the sample fully agree with the use of such indicators, against 26% who are of the same opinion among labor and federal judges.  A similar 14 percentage points difference arises between the average support (full agreement) among judges aged 40 years or more and among those aged less than 40 years.  

Ordered Probit models for the answers to questions 24 and 25 (models 4 and 5 in the Appendix) show that agreement with the proposition that the use of quantitative indicators to assess performance and guide promotion may improve judicial performance is higher among older and state judges.  Labor judges show a stronger support than federal judges to the idea that the use of productivity indicators may raise judicial celerity, while male judges seem more skeptical that use of the proportion of decisions confirmed in appeal as a performance indicator will increase judicial predictability.  Moreover, support for the first indicator is stronger among judges in Minas Gerais, Goiás, Bahia and Pará and for the second among those in Minas Gerais, Pará and the Federal District.  The difference across these groups is rather significant in some cases (Tables 5.7 and 5.8).

Table 5.6: Extent of support to the use of quantitative performance indicators as promotion criteria (Question 23) by age group, branch of the judiciary and state

	 
	
	Fully agree
	Tend to agree
	Tend to disagree
	Fully disagree
	Total

	Age < 40
	Freq.
	83
	116
	78
	63
	340

	 
	%
	24.4
	34.1
	22.9
	18.5
	100.0

	Age ( 40
	Freq.
	145
	119
	64
	49
	377

	 
	%
	38.5
	31.6
	17.0
	13.0
	100.0

	 
	
	
	
	
	
	

	State Justice
	Freq.
	115
	86
	47
	37
	285

	 
	%
	40.4
	30.2
	16.5
	13.0
	100.0

	Other Branches
	Freq.
	113
	149
	95
	75
	432

	 
	%
	26.2
	34.5
	22.0
	17.4
	100.0

	
	
	
	
	
	
	

	Rio Grande do Sul, Rio de Janeiro and Federal District 
	Freq.
	57
	57
	48
	37
	199

	
	%
	28.6
	28.6
	24.1
	18.6
	100.0

	Other states
	Freq.
	171
	178
	94
	75
	518

	 
	%
	33.0
	34.4
	18.2
	14.6
	100.0

	 
	
	
	
	
	
	

	Total
	Freq.
	228
	235
	142
	112
	717

	 
	%
	31.8
	32.8
	19.8
	15.6
	100.0


Source: Idesp.

Table 5.7: Extent of support to the use of time elapsed between reception and ruling of processes as indicator of celerity (Question 24) by age, branch and state

	 
	
	Fully agree
	Tend to agree
	Tend to disagree
	Fully disagree
	Total

	Age < 40
	Freq.
	64
	149
	79
	43
	335

	 
	%
	19.10
	44.48
	23.58
	12.84
	100.00

	Age ( 40
	Freq.
	121
	146
	67
	41
	375

	 
	%
	32.27
	38.93
	17.87
	10.93
	100.00

	 
	
	
	
	
	
	

	Federal Justice
	Freq.
	35
	70
	40
	27
	172

	 
	%
	20.35
	40.70
	23.26
	15.70
	100.00

	Other Branches
	Freq.
	150
	225
	106
	57
	538

	
	%
	27.88
	41.82
	19.70
	10.59
	100.00

	 
	
	
	
	
	
	 

	Minas Gerais, Goiás, Bahia and Pará
	Freq.
	77
	116
	37
	27
	257

	 
	%
	29.96
	45.14
	14.40
	10.51
	100.00

	Other states
	Freq.
	108
	179
	109
	57
	453

	 
	%
	23.84
	39.51
	24.06
	12.58
	100.00

	 
	
	
	
	
	
	

	Total
	Freq.
	185
	295
	146
	84
	710

	 
	%
	26.06
	41.55
	20.56
	11.83
	100.00


Source: Idesp.

Table 5.8: Extent of Support to the Use of Proportion of Decisions Sustained in Higher Courts as Indicator of Predictability (Question 25) by Age Group and Branch of the Judiciary

	 
	
	Fully agree
	Tend to agree
	Tend to disagree
	Fully disagree
	Total

	Age < 40
	Freq.
	54
	153
	69
	54
	330

	 
	%
	16.4
	46.4
	20.9
	16.4
	100.0

	Age ( 40
	Freq.
	102
	172
	47
	42
	363

	 
	%
	28.1
	47.4
	13.0
	11.6
	100.0

	
	
	
	
	
	
	

	Federal
	Freq.
	37
	66
	32
	34
	169

	 
	%
	21.9
	39.1
	18.9
	20.1
	100.0

	Other Branches
	Freq.
	119
	259
	84
	62
	524

	 
	%
	22.7
	49.4
	16.0
	11.8
	100.0

	 
	
	
	
	
	
	

	Male
	Freq.
	111
	216
	82
	80
	489

	 
	%
	22.7
	44.2
	16.8
	16.4
	100.0

	Female
	Freq.
	43
	109
	33
	16
	201

	 
	%
	21.4
	54.2
	16.4
	8.0
	100.0

	
	
	
	
	
	
	

	Minas Gerais, Pará and Federal District
	Freq.
	61
	104
	24
	24
	213

	
	%
	28.6
	48.8
	11.3
	11.3
	100.0

	Other states
	Freq.
	95
	221
	92
	72
	480

	
	%
	19.8
	46.0
	19.2
	15.0
	100.0

	 
	
	
	
	
	
	

	Total
	Freq.
	156
	325
	116
	96
	693

	 
	%
	22.5
	46.9
	16.7
	13.9
	100.0


    Source: Idesp.

The survey also revealed that a significant proportion of the courts had already introduced measures to speed up the judgment of cases.  The most frequent of these initiatives is the more intensive use of information technology, with the use of computers and the provision of remote access to lawyers and parties in a case.  There is, however, substantial cross-branch variation in the extent to which these various measures are being implemented.  Table 5.10 illustrates this case for two of those initiatives: the adoption of “mutirões”, i.e., concentrated efforts to reduced the backlog of cases, and active case management.  Both initiatives, particularly the latter, are much more widespread in federal courts than in labor or state courts.  

Table 5.9: Extent to which measures have been taken to improve judicial performance in judges´ courts

	Question 26: “Some courts/tribunals have been taking measures to speed up the judgment of cases.  Can you point out the extent to which the following measures have been adopted in your court/tribunal in the last two years?”

	
	
	Yes, a lot
	Yes, a little
	No
	Do not know/No opinion
	No answer

	Use of computers 
	Freq
	522
	168
	14
	2
	35

	
	%
	70.4
	22.7
	1.9
	0.3
	4.7

	Provide remote computer access to parties on a case to follow its progress
	Freq
	419
	180
	88
	8
	46

	
	%
	56.5
	24.3
	11.9
	1.1
	6.2

	“Mutirões” (concentrated effort to reduce case backlog)
	Freq
	248
	244
	196
	11
	42

	
	%
	33.5
	32.9
	26.5
	1.5
	5.7

	Requirement of minimum levels of productivity
	Freq
	275
	252
	162
	11
	41

	
	%
	37.1
	34.0
	21.9
	1.5
	5.5

	Speeding up the distribution of processes
	Freq
	364
	215
	102
	18
	42

	
	%
	49.1
	29.0
	13.8
	2.4
	5.7

	Active case management *
	Freq
	223
	189
	251
	35
	43

	
	%
	30.1
	25.5
	33.9
	4.7
	5.8

	Speeding up the notification of the parties
	Freq
	306
	252
	116
	23
	44

	
	%
	41.3
	34.0
	15.7
	3.1
	5.9


     Source: Idesp.

· For instance, group and decide jointly cases with the same content.

Table 5.10: Extent to which “Mutirões” and Active Case Management have been adopted: federal vs. non-federal courts

	
	
	“Mutirões” (concentrated effort to reduce case backlog)

	 Branch
	
	Yes, a lot
	Yes, a little
	No
	Total

	Non-federal courts
	Freq
	170
	169
	178
	517

	 
	%
	32.9
	32.7
	34.4
	100.0

	Federal courts
	Freq
	78
	75
	18
	171

	 
	%
	45.6
	43.9
	10.5
	100.0

	Total
	Freq
	248
	244
	196
	688

	 
	%
	36.1
	35.5
	28.5
	100.0

	
	
	

	
	
	Active Case Management

	Non-federal courts
	Freq
	134
	143
	217
	494

	 
	%
	27.1
	29.0
	43.9
	100.0

	Federal courts
	Freq
	89
	46
	34
	169

	 
	%
	52.7
	27.2
	20.1
	100.0

	Total
	Freq
	223
	189
	251
	663

	 
	%
	33.6
	28.5
	37.9
	100.0


Source: Idesp.

A last question about reforms that may improve the performance of the judiciary concerned who should be responsible for implementing them.  In particular, the degree to which the judiciary can by itself improve its own performance, without the need for changes in the law.  Notwithstanding the major importance ascribed by the magistrates to deficiencies in the legal and juridical orders, and especially in procedural legislation, as causes of the problems facing the judiciary, the predominant view among the respondents is that the judiciary can by itself solve a large share of the problems that affect it (Table 5.11).   

Table 5.11: Assessment of the judiciary´s leeway to improve judicial performance

	Question 27: According to various analysts, the performance of the judiciary could be significantly improved with changes at reach of the judiciary itself, without the need for changes in the legislation.  On a scale from 0 to 10, in which zero means that there is nothing that the magistracy can do, and ten means that it is entirely up to it to improve judicial performance, in which situation do you assess is the judiciary in Brazil?

	0
	1
	2
	3
	4
	5
	6
	7
	8
	9
	10
	No Answer

	11
	10
	32
	75
	84
	199
	100
	101
	59
	11
	15
	44

	1.5
	1.3
	4.3
	10.1
	11.3
	26.9
	13.5
	13.6
	8.0
	1.5
	2.0
	5.9


Source: Idesp.

An ordered probit model for the answer to question 27 (Model 6 in the Appendix) reveals that judges in labor and federal courts, and from the states of Rio Grande do Sul, São Paulo, Minas Gerais and the Federal District are on average less confident than state judges and those from other states on the autonomy of the judiciary to solve its own problems.  As illustrated in Table 5.12, though, these differences of opinion are not substantial.

Table 5.11: Extent to which improving judicial performance depends only of the magistracy: Branch and state differences 

	
	
	Branch
	State
	

	
	
	State Justice
	Other Branches
	Rio Grande do Sul, São Paulo, Minas Gerais and Federal District
	Other states
	Total

	0
	Freq.
	4
	7
	6
	5
	11

	
	%
	1.4
	1.7
	1.7
	1.4
	1.6

	1
	Freq.
	4
	6
	8
	2
	10

	
	%
	1.4
	1.4
	2.3
	0.6
	1.4

	2
	Freq.
	8
	24
	19
	13
	32

	
	%
	2.9
	5.7
	5.4
	3.7
	4.6

	3
	Freq.
	22
	53
	43
	32
	75

	
	%
	7.9
	12.7
	12.3
	9.2
	10.8

	4
	Freq.
	29
	55
	47
	37
	84

	
	%
	10.4
	13.1
	13.5
	10.6
	12.0

	5
	Freq.
	75
	124
	95
	104
	199

	
	%
	27.0
	29.6
	27.2
	29.9
	28.6

	6
	Freq.
	39
	61
	52
	48
	100

	
	%
	14.0
	14.6
	14.9
	13.8
	14.4

	7
	Freq.
	52
	49
	46
	55
	101

	
	%
	18.7
	11.7
	13.2
	15.8
	14.5

	8
	Freq.
	28
	31
	22
	37
	59

	
	%
	10.1
	7.4
	6.3
	10.6
	8.5

	9
	Freq.
	7
	4
	5
	6
	11

	
	%
	2.5
	1.0
	1.4
	1.7
	1.6

	10
	Freq.
	10
	5
	6
	9
	15

	
	%
	3.6
	1.2
	1.7
	2.6
	2.2

	Total
	Freq.
	278
	419
	349
	348
	697

	
	%
	100.0
	100.0
	100.0
	100.0
	100.0



      Source: Idesp.

6 — Points of View on the Economy

One of the conclusions of our previous research on the relationship between economics and the judiciary was that the importance of a well-functioning judiciary to the good performance of the economy would tend to increase with the deepening of the structural reforms initiated in the nineties – privatization, trade opening and deregulation.  Essentially, because these reforms transfer to the market the responsibility for investing and producing in sectors highly dependent on contracting – infrastructure, housing, finance etc. – and therefore more dependent on judicial enforcement.  That is, state intervention in the economy was not simply an option of economic policy, or a business decision, or the result alone of political disputes among interest groups, but also an institutional arrangement that allowed the existence of activities and markets that otherwise could not be viable or survive only in a very inefficient fashion.  The pervasive presence of the state in the economy made contracts less important, since conflicts could be solved and rules defined through administrative means. 

Our survey showed that most judges are aware that the nineties reforms have made their work more important from an economic point of view, with almost half of the respondents fully agreeing with this view and a third tending to agree with it.  Young, labor and female judges tend to agree less strongly with this point of view.  Likewise, judges from Minas Gerais, Goiás and Pará are stronger supporters of this view than those from Rio Grande do Sul and Santa Catarina (see model 7 in the Appendix).

Table 6.1: Point of view on the higher importance of the judiciary after economic reforms of the nineties

	Question 10: “It has been argued that the economic reforms adopted in the last tem years, by reducing the direct intervention of the state, increased the importance of the judiciary for the good performance of the economy.  In this new context, the economy will become increasingly dependent on a agile, predictable and impartial judiciary.  Do you agree with this statement?”

	
	Freq
	%

	Fully agree
	361
	48.7

	Tend to agree
	245
	33.1

	Tend to disagree
	69
	9.3

	Fully disagree
	30
	4.0

	Do not know/No opinion
	11
	1.5

	No answer
	25
	3.4


Source: Idesp.

Also important is the fact that most magistrates fully agree or tend to agree with the reforms that have been implemented in Brazil, especially with the strengthening of the protection to intellectual property rights, an easier entry of foreign investors in the industrial sector, the privatization of industrial companies and the reduction of barriers against imports.  The majority of the respondents also supported, although less intensely, the privatization of public banks, the flexibilization of labor laws, and an easier access to the domestic market for foreign investors interested in entering into the infrastructure and banking sectors.  On the other hand, the judges seemed split regarding whether inflation control or growth should be the top priority of economic policy, and to disagree with the privatization of infrastructure, with 21.1% fully disagreeing with this policy.  Opposition to privatization is strongest among judges from Santa Catarina, and is stronger among labor judges than among federal and state judges.  Interestingly, age and gender do not seem to influence the judges´ view on this subject.

With the privatization of infrastructure, many analysts have manifested the concern that judicial slowness and unpredictability may complicate the regulation of public utilities.  A suggestion has been made, therefore, that taking into account the technical complexity of many cases decided by the regulatory agencies, the judiciary should respect the merit of such decisions, when taken by the board of those agencies, limiting itself to guaranteeing that due process has been respected.  As shown in Table 6.3, a majority of the judges fully disagree with this suggestion.  Opposition to this idea is found to be somewhat weaker among older, labor and female judges and strongest in Pará and the Federal District.

Table 6.2: Point of view on specific economic reforms

	Question 11: “We would like to know what is you opinion with respect to some of the reforms that have been or are currently being implemented in Brazil:”

	
	
	Fully agree
	Tend to agree
	Tend to disagree 
	Fully disagree 
	Do not know/No opinion
	No answer

	Privatization of industrial companies
	Freq
	214
	288
	131
	62
	18
	28

	
	%
	28.9
	38.9
	17.7
	8.4
	2.4
	3.8

	Privatization of infrastructure
	Freq
	62
	207
	258
	156
	25
	33

	
	%
	8.4
	27.9
	34.8
	21.1
	3.4
	4.5

	Privatization of public banks
	Freq
	167
	237
	188
	102
	19
	28

	
	%
	22.5
	32.0
	25.4
	13.8
	2.6
	3.8

	Reduction of import barriers
	Freq
	114
	356
	175
	35
	28
	33

	
	%
	15.4
	48.0
	23.6
	4.7
	3.8
	4.5

	Easier entry of foreign investors in the industrial sector
	Freq
	141
	400
	112
	30
	28
	30

	
	%
	19.0
	54.0
	15.1
	4.0
	3.8
	4.0

	Easier entry of foreign investors in infrastructure
	Freq
	108
	289
	198
	78
	40
	28

	
	%
	14.6
	39.0
	26.7
	10.5
	5.4
	3.8

	Easier entry of foreign investors in the banking sector
	Freq
	106
	286
	211
	68
	38
	32

	
	%
	14.3
	38.6
	28.5
	9.2
	5.1
	4.3

	Flexibilization of labor laws
	Freq
	142
	271
	172
	107
	20
	29

	
	%
	19.2
	36.6
	23.2
	14.4
	2.7
	3.9

	Liberalization of the exchange rate
	Freq
	100
	297
	174
	57
	77
	36

	
	%
	13.5
	40.1
	23.5
	7.7
	10.4
	4.9

	Strengthening intellectual property rights (trade marks, patents etc.)
	Freq
	309
	317
	46
	8
	34
	27

	
	%
	41.7
	42.8
	6.2
	1.1
	4.6
	3.6

	Priority ascribed to the control of inflation over growth
	Freq
	97
	234
	245
	88
	47
	30

	
	%
	13.1
	31.6
	33.1
	11.9
	6.3
	4.0


Source: Idesp.

Table 6.3: Point of view on transferring to board of regulatory agencies responsibility for judging merit of disputes among concessionaires and between those and consumers

	Question 22: “The agencies responsible for regulating public services (ANATEL, ANEEL and others) have the mandate to judge conflicts among the concessionaires and between these and the consumers.  It has been proposed that in those case the judiciary should respect the decisions taken by the board of those agencies, limitin itself to guaranteeing the respect to due process, and preventing the content of the dispute to be judged once more.  Do you agree with this proposal?”

	
	Freq
	%

	Fully agree
	33
	4.5

	Tend to agree
	123
	16.6

	Tend to disagree
	172
	23.2

	Fully disagree
	375
	50.6

	Do not know/No opinion
	20
	2.7

	No answer
	18
	2.4


       Source: Idesp.

7 – Final Remarks 

This paper examined the point of view of judges about the judiciary and the economy, unveiling their views on the performance of the judiciary; a set of factors thought to explain judicial slowness and lack of predictability; several proposals to improve judicial performance, and the autonomy of the judiciary to implement them; and the economic reforms of the nineties. These views were extracted using a stratified sample of 741 magistrates that took into account the branch, state, gender and stage of the magistrate in his or her career.  The sample included judges from 11 states and the Federal District, and covered the State, Labor and Federal Justices, containing judges with very little experience to members of the Higher Courts in Brasilia.  Overall, the sample accounted for 6.5% of all magistrates, with proportional shares of male and female judges.  

According to the judges, slowness is the main problem of the judiciary, with the high cost of access (court fees and other costs) coming next, followed by the lack of predictability of judicial decisions and, as the most positive aspect, impartiality.  First degree labor courts are seen as the best branch of the judiciary, followed by the Electoral Justice, with state courts seen as the worst and the Supreme Federal Court (STF) the second worst.  Average rankings may, however, be misleading, since the assessment of the various branches of the judiciary varies according to the attribute one considers and the branch to which the respondent belongs.  Regarding speed, labor courts come second and way ahead of other branches, while the STF receives the worst evaluation.  As for court fees, other costs and predictability, the state courts, which are also poorly rated with respect to speed, come last.  The Higher Courts (STJ, TST and STF) are seen as the most predictable and the federal courts as the most impartial, an attribute in which the STF receives the worst grade.

Judicial slowness is aggravated by the frequent use of the judiciary by individuals, firms and interest groups not to demand a right, but to postpone fulfilling their obligations.  Problems internal to the legal and judicial systems are also thought by judges to be relevant in explaining judicial slowness.  Foremost among these are the insufficient number of judges, the many possibilities available to the parties to postpone a decision, and the excessive number of possible appeals to higher instances.  Several judges expressed the opinion that this last problem also harms the judiciary by reducing the importance of decisions reached by lower judges, and often by second degree judges too, since their decisions are almost always appealed by one of the parties. On a second group, by order of importance, judges included lack of computer systems, the preference of lawyers to extend the duration of disputes, their lack of training, the excessive reliance on procedural formalism and the precariousness of judicial facilities.  While to deal with some of those problems may be necessary to increase public expenditures – e.g., to increase the number of judges –, and therefore would involve solutions that should be weighted against alternative uses of public resources, others may be addressed with changes in the law and the incentives faced by judges and lawyers.  For instance, there is scope for reducing the load of the judiciary by penalizing its use by parties that just want to exploit its slowness.

The “judicialization” of politics – i.e., the tendency of political powers to transfer to the judiciary the solution of political conflicts – is not perceived by most judges to be a very frequent phenomenon in their lives, with several of them suggesting that this kind of process is usually limited to the Higher Courts.  This is consistent with the limited proportion of judges who pointed out that deficiencies in the legal and judicial ordering were very relevant (29.8%) to explain the lack of judicial predictability.  Even less frequent, according to the judges, is the dual process of “politization” of judicial decisions – that is, that decisions be based more on the judge’s political views than on a rigorous interpretation of the law.  “Only” 3.9% answered this to be very frequent, and 20.2% to be frequent, with a majority of the respondents (50.2%) replying that this occurs occasionally.

One may feel uncomfortable that “politization” of judicial decisions is acknowledge to be so relatively common.  More impressive yet is the fact that these proportions reflect essentially what happens in commercial, intellectual property and rent contract disputes.  In areas involving environmental, labor, social security, consumer rights, credit, and tax disputes “politization” is considerably more frequent.  In cases involving the regulation of public services 17.9% of the respondents answered that “politization” was very frequent; in disputes involving privatization this proportion rises to 25.0%.

“Politization” of judicial rulings often results from the attempt of judges to protect the weaker party in a dispute taken to court.  Judges often refer to this as a social role a judge has to play.  On this issue, we asked judges with which of two extreme positions they agreed most, (A) that contracts must always be respected, regardless of their social repercussions, or (B) that the search for social justice justifies decisions that breach contracts.  A vast majority of the respondents (73.1%) said they agreed more with the second alternative (B).  We repute this to be one of the main insights of our survey, inasmuch as it entirely contradicts the view that economists and policy makers in general have on the way judges behave, in this way helping to explain why policy initiatives often backfire when taken to court by the affected parties.

The proportion of judges who favor the second position varies according to the area of law to which the case refers, being higher in disputes that involve the environment, consumer rights, regulation of public services and labor and social security disputes.  On the other hand, most judges stress the need to respect contracts when these involve commercial, credit and rent contracts.  Judges favoring the search of social justice at the expense of contract enforcement are a majority in all sample strata, but are relatively fewer among older and state judges.  The proportion of judges favoring contract enforcement in all circumstances is also relatively higher among judges from the states of Rio Grande do Sul, São Paulo, Rio de Janeiro and the Federal District. 

Several aspects of the way the judiciary operates were thought by judges to reduce the predictability of judicial decisions.  Noteworthy among these are the shortcomings in the legal and juridical orders, also perceived to be an important cause of judicial slowness, the frequent use of injunctions and the tendency for decisions to be based on procedural details.  These last two factors relate to a problem raised by several of the respondents, that it is often the case that judicial decisions never consider the merit of the case per se.  Note that most of these problems could be corrected through changes in incentives and the law, that is, without the need for more resources.

Of a number of judicial reform proposals presented to the judges, the ones that count with more support are the expansion in the number of Special Courts, the establishment of quarantine periods for the appointment of ministers and politicians to Higher Courts, and for retired magistrates to practice law in the jurisdiction in which they used to work, the reduction in the possibility of appeals to the Higher Courts, the democratization of the judiciary (i.e., the election of members of decision-making councils with the participation of all judges), the creation of the “súmula vinculante” for decisions of the STF (that would bind lower courts to follow decisions reached by the Supreme Court), the creation of a National Justice Council composed solely of members of the judiciary, and a limitation of the efficacy period of injunctions.  The proposals most strongly opposed by the magistrates are the end of the normative power of Labor Justice, the creation of a National Justice Council that includes members from outside the judiciary, the establishment of the “avocatória” for issues of constitutionality and unconstitutionality, and the establishment of the súmula vinculante  for decisions of Higher Courts that not the STF.

The judges also showed a strong support for the proposal of having new judges more intensely trained before starting to practice their new profession, and for the use of quantitative indicators to measure judges´ performance and as a criterion to decide on their promotion.  The use of two of those indicators – the period elapsed between the time the judge receives a case and issues a decision, and the proportion of such decisions upheld in appeal – was though by most judges as likely to increase judicial agility and predictability.  These results seem consistent with the observation that judges believe that the judiciary has a relatively high degree of autonomy to improve its performance.  Agreement with those proposals is strong in all sample strata, but is consistently weaker among younger judges, and stronger among state judges.  There is no systematic divergence of opinion between male and female judges, whereas we find that in general opinions vary across states -- after controlling for age, branch, gender, stage in the career and time in the magistracy -- but not in a consistent fashion.

Most judges agree that the nineties reforms have made their work more important from an economic point of view, with almost half of the respondents fully agreeing with this view and a third tending to agree with it.  Younger, labor and female judges tend to agree less strongly with this point of view.  Likewise, judges from Minas Gerais, Goiás and Pará are stronger supporters of this view than those from Rio Grande do Sul and Santa Catarina.  Most judges fully agree or tend to agree with the economic reforms implemented in recent years, especially with a stronger protection to intellectual property rights, an easier entry of foreign investors in the industrial sector, the privatization of industrial companies and the reduction of barriers against imports.  

A majority of the respondents also supported, although less intensely, the privatization of public banks, the flexibilization of labor laws, and an easier access to the domestic market for foreign investors interested in entering into the infrastructure and banking sectors.  On the other hand, the judges were split regarding whether inflation control or growth should be the top priority of economic policy, and mostly disagreed with the privatization of infrastructure. Moreover, a majority of the judges fully disagree with the suggestion that the judiciary should respect the merit of decisions taken by the board of regulatory agencies, limiting itself to guaranteeing that due process was respected.  Opposition to privatization is strongest among judges from Santa Catarina, and is stronger among labor judges than among federal and state judges.  Interestingly, age and gender do not seem to influence the judges´ view on this subject.  On relinquishing the responsibility of judging the merit of regulatory disputes, opposition is common to all strata, but somewhat weaker among older, labor and female judges and strongest in Pará and the Federal District.

Although this paper is part of work in progress, which will be deepened through more refined statistical analysis and the consideration of other sources of evidence, it suggests three important issues for further inquire and policy considerations.  First, it suggests that there is much that can be done to improve judicial performance that does not require an expansion in the amount of resources allocated to the judiciary.  Several of these, such as reforming the procedural code, are reputed by judges as being very relevant.  An interesting line of research is to examine what is blocking progress in this area, whether it is just a collective action problem, or if there are vested interests in the status quo (e.g., from lawyers who benefit from the additional amount of work created by the intricacies of the current procedures).  

Second, the survey showed that there are significant differences in the way younger and older judges look at important issues concerning the judiciary, not all of which with obvious explanations.  For instance, why do younger judges favor less the use of quantitative indicators to assess performance and decide on judges´ promotion than older judges, when they would apparently be the ones to benefit most from such a policy?  Is it the result of a higher degree of “politization” among younger judges?  

And third, the paper suggests that although in accordance with the economic reforms of the nineties, the judges have strong political views on the way contracts and markets allocate risks, views which are in spirit against what these reforms try to achieve.  In particular, most of them believe that judges have a social (distributive) role to play, and that the objective of protecting the weaker party in a dispute justifies the violation of contracts.  This reduces the judicial security of economic activity, and may cause some markets not to flourish, potentially harming the very same groups that judges try to benefit.  The mortgage market is a good example of such a case.  The importance of this stance by judges warrants further research – e.g., examining whether it is practice common in other Latin American countries – and possibly the adoption of specific policies for dealing with such issue.


Appendix

Regression Results for Selected Variables

	Model 1:

Dependent Variable: Answer to Question 8, Table 4.13 (Option A =0, Option B=1)

	Method: ML - Binary Logit (Quadratic hill climbing)

	Sample: 1 741

	Included observations: 665

	Excluded observations: 76

	Convergence achieved after 4 iterations

	Covariance matrix computed using second derivatives

	Variable
	Coefficient
	Std. Error
	z-Statistic
	Prob.  

	C
	2.976745
	0.424395
	7.014090
	0.0000

	AGE
	-0.021348
	0.009019
	-2.366870
	0.0179

	Branch2 (State =1 Other=0)
	-0.559560
	0.200056
	-2.797018
	0.0052

	State Dummy1 (=1 for Rio Grande do Sul, São Paulo, Rio de Janeiro and the Federal District, =0 for other states)
	-0.948092
	0.200189
	-4.735978
	0.0000

	Mean dependent var
	0.784962
	    S.D. dependent var
	0.411158

	S.E. of regression
	0.399442
	    Akaike info criterion
	0.995066

	Sum squared resid
	105.4650
	    Schwarz criterion
	1.022133

	Log likelihood
	-326.8596
	    Hannan-Quinn criter.
	1.005554

	Restr. log likelihood
	-346.1691
	    Avg. log likelihood
	-0.491518

	LR statistic (3 df)
	38.61912
	    McFadden R-squared
	0.055781

	Probability(LR stat)
	2.09E-08
	
	
	

	Obs with Dep=0
	143
	     Total obs
	665

	Obs with Dep=1
	522
	
	
	


	Model 2:

Dependent Variable: : Answer to Question 21, Table 5.2 (Fully agree =1, Tends to agree = 2, Tends to disagree = 3 and Fully disagrees = 4)

	Method: ML – Ordered Probit (Quadratic hill climbing)

	Sample: 1 741

	Included observations: 702

	Excluded observations: 39

	Number of ordered indicator values: 4

	Convergence achieved after 5 iterations

	Covariance matrix computed using second derivatives

	
	Coefficient
	Std. Error
	z-Statistic
	Prob.  

	AGE
	-0.012040
	0.005326
	-2.260697
	0.0238

	BRANCH3 (federal =1 other= 0)
	0.203132
	0.111524
	1.821417
	0.0685

	FD (=1 if first degree judge and =0 otherwise)
	0.281194
	0.174800
	1.608666
	0.1077

	State Dummy2 (=1 for Minas Gerais, Goiás, Bahia and Pará, =0 for other states)
	-0.722384
	0.111674
	-6.468699
	0.0000

	
	           Limit Points

	LIMIT_2:C(5)
	0.032788
	0.331102
	0.099028
	0.9211

	LIMIT_3:C(6)
	1.267286
	0.336371
	3.767521
	0.0002

	LIMIT_4:C(7)
	1.590480
	0.342131
	4.648738
	0.0000

	Akaike info criterion
	1.547289
	    Schwarz criterion
	1.592699

	Log likelihood
	-536.0986
	    Hannan-Quinn criter.
	1.564841

	Restr. log likelihood
	-567.4611
	    Avg. log likelihood
	-0.763673

	LR statistic (4 df)
	62.72505
	    LR index (Pseudo-R2)
	0.055268

	Probability(LR stat)
	7.75E-13
	
	
	


	Model 3:

Dependent Variable: Answer to Question 23, Table 5.3 (Fully agree =1, Tends to agree = 2, Tends to disagree = 3 and Fully disagrees = 4)

	Method: ML – Ordered Probit (Quadratic hill climbing)

	Sample: 1 741

	Included observations: 696

	Excluded observations: 45

	Number of ordered indicator values: 4

	Convergence achieved after 4 iterations

	Covariance matrix computed using second derivatives

	
	Coefficient
	Std. Error
	z-Statistic
	Prob.  

	AGE
	-0.015712
	0.004001
	-3.926640
	0.0001

	Branch2 (State =1 Other=0)
	-0.212421
	0.087162
	-2.437082
	0.0148

	State Dummy3 (=1 for Rio Grande do Sul, Rio de Janeiro and the Federal District, =0 for other states)
	0.400059
	0.085216
	4.694649
	0.0000

	
	           Limit Points

	LIMIT_2:C(4)
	-1.092091
	0.176056
	-6.203105
	0.0000

	LIMIT_3:C(5)
	-0.214805
	0.172967
	-1.241883
	0.2143

	LIMIT_4:C(6)
	0.449434
	0.174694
	2.572689
	0.0101

	Akaike info criterion
	2.630644
	    Schwarz criterion
	2.669828

	Log likelihood
	-909.4642
	    Hannan-Quinn criter.
	2.645795

	Restr. log likelihood
	-934.5838
	    Avg. log likelihood
	-1.306701

	LR statistic (3 df)
	50.23918
	    LR index (Pseudo-R2)
	0.026878

	Probability(LR stat)
	7.10E-11
	
	
	


	Model 4:

Dependent Variable: Answer to Question 24, Table 5.4 (Fully agree =1, Tends to agree = 2, Tends to disagree = 3 and Fully disagrees = 4)

	Method: ML - Ordered Probit (Quadratic hill climbing)

	Sample: 1 741

	Included observations: 687

	Excluded observations: 54

	Number of ordered indicator values: 4

	Convergence achieved after 4 iterations

	Covariance matrix computed using second derivatives

	
	Coefficient
	Std. Error
	z-Statistic
	Prob.  

	AGE
	-0.017279
	0.003952
	-4.372234
	0.0000

	BRANCH3 (federal =1 other= 0)
	0.181674
	0.099294
	1.829664
	0.0673

	State Dummy2 (=1 for Minas Gerais, Goiás, Bahia and Pará, =0 for other states)
	-0.249669
	0.088268
	-2.828536
	0.0047

	
	           Limit Points

	LIMIT_2:C(4)
	-1.424230
	0.187505
	-7.595682
	0.0000

	LIMIT_3:C(5)
	-0.303239
	0.181974
	-1.666388
	0.0956

	LIMIT_4:C(6)
	0.451721
	0.185000
	2.441731
	0.0146

	Akaike info criterion
	2.556298
	    Schwarz criterion
	2.595882

	Log likelihood
	-872.0885
	    Hannan-Quinn criter.
	2.571613

	Restr. log likelihood
	-888.0498
	    Avg. log likelihood
	-1.269416

	LR statistic (3 df)
	31.92256
	    LR index (Pseudo-R2)
	0.017973

	Probability(LR stat)
	5.43E-07
	
	
	


	Model 5:

Dependent Variable: Answer to Question 25, Table 5.5 (Fully agree =1, Tends to agree = 2, Tends to disagree = 3 and Fully disagrees = 4)

	Method: ML - Ordered Probit (Quadratic hill climbing)

	Sample: 1 741

	Included observations: 668

	Excluded observations: 73

	Number of ordered indicator values: 4

	Convergence achieved after 4 iterations

	Covariance matrix computed using second derivatives

	
	Coefficient
	Std. Error
	z-Statistic
	Prob.  

	AGE
	-0.027968
	0.004072
	-6.868517
	0.0000

	GENDER
	-0.245955
	0.093800
	-2.622114
	0.0087

	State Dummy4 (Rio Grande do Sul=1, other states=0)
	0.455353
	0.146044
	3.117916
	0.0018

	State Dummy5 (=1 for Minas Gerais, Federal District and Pará, =0 for other states)
	-0.306777
	0.094023
	-3.262777
	0.0011

	
	           Limit Points

	LIMIT_2:C(5)
	-2.153475
	0.198281
	-10.86072
	0.0000

	LIMIT_3:C(6)
	-0.783377
	0.186968
	-4.189891
	0.0000

	LIMIT_4:C(7)
	-0.169680
	0.186864
	-0.908041
	0.3639

	Akaike info criterion
	2.436474
	    Schwarz criterion
	2.483675

	Log likelihood
	-806.7824
	    Hannan-Quinn criter.
	2.454759

	Restr. Log likelihood
	-843.5837
	    Avg. log likelihood
	-1.207758

	LR statistic (4 df)
	73.60267
	    LR index (Pseudo-R2)
	0.043625

	Probability(LR stat)
	3.89E-15
	
	
	


	Model 6: 

Dependent Variable: Answer to Question 27, Table 5.10 (Answers range from zero, which means that there is nothing that the magistracy can do, to ten, which means that it is entirely up to it to improve judicial performance)

	Method: ML - Ordered Probit (Quadratic hill climbing)

	Sample: 1 741

	Included observations: 697

	Excluded observations: 44

	Number of ordered indicator values: 11

	Convergence achieved after 4 iterations

	Covariance matrix computed using second derivatives

	
	Coefficient
	Std. Error
	z-Statistic
	Prob.  

	Branch2 (State =1 Other=0)
	0.320349
	0.079147
	4.047538
	0.0001

	State Dummy6 (=1 for Rio Grande do Sul, São Paulo, Minas Gerais and the Federal District, =0 for other states)
	-0.227606
	0.077255
	-2.946157
	0.0032

	
	           Limit Points

	LIMIT_1:C(3)
	-2.168836
	0.130735
	-16.58951
	0.0000

	LIMIT_2:C(4)
	-1.897629
	0.108688
	-17.45945
	0.0000

	LIMIT_3:C(5)
	-1.446253
	0.087184
	-16.58861
	0.0000

	LIMIT_4:C(6)
	-0.906380
	0.075072
	-12.07344
	0.0000

	LIMIT_5:C(7)
	-0.509592
	0.070942
	-7.183178
	0.0000

	LIMIT_6:C(8)
	0.243283
	0.069715
	3.489685
	0.0005

	LIMIT_7:C(9)
	0.647350
	0.072234
	8.961831
	0.0000

	LIMIT_8:C(10)
	1.202897
	0.080260
	14.98754
	0.0000

	LIMIT_9:C(11)
	1.833930
	0.103407
	17.73503
	0.0000

	LIMIT_10:C(12)
	2.080240
	0.120522
	17.26030
	0.0000

	Akaike info criterion
	4.069858
	    Schwarz criterion
	4.148138

	Log likelihood
	-1406.345
	    Hannan-Quinn criter.
	4.100124

	Restr. log likelihood
	-1419.219
	    Avg. log likelihood
	-2.017712

	LR statistic (2 df)
	25.74675
	    LR index (Pseudo-R2)
	0.009071

	Probability(LR stat)
	2.57E-06
	
	
	


	Model 7

Dependent Variable: Agreement with the increased importance of the judiciary as result of structural reforms (Question 10), Table 6.1 (Fully agree =1, Tends to agree = 2, Tends to disagree = 3 and Fully disagrees = 4)

	Method: ML – Ordered Probit (Quadratic hill climbing)

	Sample: 1 741

	Included observations: 680

	Excluded observations: 61

	Number of ordered indicator values: 4

	Convergence achieved after 4 iterations

	Covariance matrix computed using second derivatives

	
	Coefficient
	Std. Error
	z-Statistic
	Prob.  

	AGE
	-0.015755
	0.004247
	-3.710086
	0.0002

	GENDER
	0.170642
	0.097100
	1.757385
	0.0789

	Branch1 (Labor =1 Other=0)
	0.170221
	0.094465
	1.801956
	0.0716

	State Dummy7 (=1 for Rio Grande do Sul and Santa Catarina, =0 for other states)
	0.363714
	0.122638
	2.965754
	0.0030

	State Dummy8 (=1 for Minas Gerais, Goiás and Pará, =0 for other states)
	-0.323688
	0.107287
	-3.017042
	0.0026

	
	           Limit Points

	LIMIT_2:C(6)
	-0.578655
	0.198506
	-2.915054
	0.0036

	LIMIT_3:C(7)
	0.521812
	0.199127
	2.620501
	0.0088

	LIMIT_4:C(8)
	1.175783
	0.208208
	5.647165
	0.0000

	Akaike info criterion
	2.120607
	    Schwarz criterion
	2.173808

	Log likelihood
	-713.0062
	    Hannan-Quinn criter.
	2.141199

	Restr. log likelihood
	-735.5527
	    Avg. log likelihood
	-1.048539

	LR statistic (5 df)
	45.09291
	    LR index (Pseudo-R2)
	0.030652

	Probability(LR stat)
	1.39E-08
	
	
	


� Paper prepared as part of the research project “Addressing Judicial Reform in Brazil: Institutions and Constituency Building”, carried out by the Instituto de Estudos Econômicos, Sociais e Políticos de São Paulo (IDESP).  An earlier version of the paper was presented at the seminar “Reforma do Judiciário: Problemas, Desafios e Perspectivas”, IDESP, São Paulo, April 27, 2001.  Financial support from the Tinker Foundation and Fundação de Amparo à Pesquisa do Estado de São Paulo (FAPESP) to the project are gratefully acknowledged.


� Head of the Economics Department of BNDES, Professor of Economics at UFRJ, Senior Research Fellow at Idesp and coordinator of the project “Addressing Judicial Reform in Brazil: Institutions and Constituency Building”.  Other project participants whose contributions are also reflected in this paper, but not responsible for possible mistakes, include Maria Tereza Sadek, Bolivar Lamounier and Rogério Arantes.
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� See, for instance, J. E. Faria, “Um Poder à Beira de um Ataque de Nervos”, Estado de São Paulo, April 4, 1997.  A poll carried out by Vox Populi in April 1999 showed that 58% of the respondents considered the Brazilian Justice incompetent, against 34% that thought it competent.  More telling, 89% stated that justice was slow, against 7% who answered that it was fast.


�  Data on the number of cases entering the judiciary and being judged in the various judicial branches is available at the “Banco Nacional de Dados do Poder Judiciário”, at the internet page of the Supremo Tribunal Federal (Federal Supreme Court, STF): www.stf.gov.br.


� On the surge in public expenditures with the judiciary see A. C. Pinheiro, “A Reforma do Judiciário: Uma Visão Econômica”, in L. C. Bresser Pereira, J. Wilheim, and L. Sola (orgs.), Sociedade e Estado em Transformação, Editora Unesp, 2001.


�  J. R. Nalini, “Reforma do Judiciário: Inovações Institucionais”. Paper presented at the conference “Reforma do Poder Judiciário”, Goiás, June 29-30, 1999.


� See, however, Armando Castelar Pinheiro (org.), , Judiciário e Economia no Brasil, Sumaré, 2000, and the studies cited therein.


� See Armando Castelar Pinheiro (org.), Judiciário e Economia no Brasil, Sumaré, 2000.


� See in particular the papers collected in Revista USP - Dossiê Judiciário, 1994: Tercio Sampaio Ferraz Jr., "O Judiciário frente à divisão dos poderes: um principio em decadência?"; José Reinaldo Lima Lopes, "Justiça e poder judiciário ou a virtude confronta a instituição"; José Eduardo Faria, "O Desafio do judiciário"; Andrei Koerner, "O Poder judiciário federal no sistema político da primeira república"; Oscar Vilhena Vieira, "Império da lei ou da corte?"; and Celso Fernandes Campilongo, "O Judiciário e a democracia no Brasil".


� On this regard, see M. F. de Castro, "O Supremo Tribunal Federal e a Judicialização da Política", Revista Brasileira de Ciências Sociais, ANPOCS, vol.12, n.34, 1997; and L. Werneck Vianna et alli, “A Judicialização da Política e das Relações Sociais no Brasil”, Editora Revan, 1999.


� See, however, L. Werneck Vianna et alli, “O Perfil do Magistrado no Brasil”, Projeto Diagnóstico da Justiça, AMB and Iuperj, Rio de Janeiro, 1996.


� In the case of Labor Justice, the survey did not cover judges indicated by labor and employer unions, the so-called “juízes classistas”.  In the case of federal and state judges, the focus was on judges responsible for civil (as opposed to criminal) cases.


� The uneven proportion of judges in each stratum reflects, as remarked above, our goal of having a sufficiently large number of observations in each group to be able to extract separate conclusions about them.  An important implication of this fact, though, is that the sample average of the answers to the questionnaire may provide a biased estimator of the population average if answers diverge systematically among the different strata.  


� The sample median age, 40 years, is likely to slightly overestimate the population median due to the over-representation of state judges, who are on average older than labor and federal judges.  The sample median age for federal, labor and state judges, are, respectively, 38, 39 and 44.


� In what follows, references to the opinion of businessmen come from Armando Castelar Pinheiro (org.), Judiciário e Economia no Brasil, Sumaré, 2000.


� The questions presented to the magistrates are reproduced at the top of each Table.  Note that answers are analyzed here in an order different from the one in which the questions were presented to the magistrates, which is indicated in the Tables.


� It is necessary to exercise caution when interpreting these results, because assessment of the different branches varies systematically according to the branch to which the magistrate belongs, so that the averages in Table 3.2 also reflect the proportion of judges in each branch.  For instance, judges in labor courts have a much better assessment of first degree labor courts regarding speed (average grade of 3.81) and impartiality (4.36) than federal and state judges (average grades of 3.01 and 3.65 for speed and impartiality, respectively).


�  The greater importance given by labor judges to those two problems is partly explained by a female participation in the sample of labor judges higher than the one observed for federal and state judges.  For the precarious state of judicial facilities, this differences in sample composition explain almost all the difference between labor and non-labor magistrates.  However, even after controlling for gender we have that labor judges find the insufficient number of judges more relevant to explain slowness than judges in other branches.


� Labor judges find this a somewhat less relevant problem than state or federal judges.


� Maria Dakolias, Court Performance around the World: A Comparative Perspective, World Bank Technical Paper no. 430, 1999.  See footnote 31 on page 8.


� See Armando Castelar Pinheiro (org.), Judiciário e Economia no Brasil, Editora Sumaré, 2000, and Armando Castelar Pinheiro and Célia Cabral, “Credit Markets in Brazil: The Role of  Judicial Enforcement and Other Institutions”, Ensaios BNDES no. 9, 1998.


� Differences according to years of experience are not significant when we control for age.


� For a more thorough analysis of the views of judges on those proposals see Maria Tereza Sadek, “A Visão dos Juízes sobre a Reforma do Judiciário”, Idesp, mimeo, 2001; and Rogério Bastos Arantes, “Consensos e Dissensos na Reforma Constitucional do Judiciário” , Idesp, mimeo, 2001.
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