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The Portuguese Civil Code and the colonia tenancy contract in Madeira

(1867–1967)

BENEDITA CÂMARA (University of Madeira, Portugal)

INTRODUCTION

A long tradition among economists, dating back to the eighteenth century, argued that sharecropping was both inefficient and irrational.1 However, in 1969 Steven N. S. Cheung challenged this view. The new institutional economics literature reviewed the premises of neoclassical thought – perfect rationality and the perfectly competitive market.2 Empirical work inspired by the economics of development and by economic history paid attention to the imperfections in the market and argued for an optimistic view with regard to sharecropping contracts, based on the argument that these contracts reduced both parties’ transaction costs. A more moderate form of this view was put forward by some authors. It was considered to be valid for traditional agriculture, but was questioned in cases where the contracts did not adapt to economic development due, for instance, to increases in capital inputs and the growing opportunity costs of agricultural labour.3 In general terms, empirical studies have shown that it is difficult to define and fix a general structure for contracts since this structure was diverse and changeable, the most promising variables explaining the recorded changes in the contractual mix over time and space having been shown to be ‘proxies representing the cost of contracting’.4 

From a different standpoint, analysis of economic property rights – as opposed to legal property rights – is based on the study of contracts because they reallocate rights among contracting parties. Economic property rights, since they were considered neither absolute nor constant, were completely related to transaction costs. Transaction costs are to be understood as the costs of transfer, capture and protection of rights while this concept, within the theory of contracts, includes those costs which are wholly borne by the owner of the land, such as costs of supervision and costs of contract enforcement, as well as the negotiation costs borne by both parties. The economics of institutions defines economic property rights as the rights of an actor to use valuable assets. For Thráinn Eggertsson the property rights of an actor are embodied both in formal rules and in social norms and customs. This means that their economic relevance depends on how they are recognized and enforced by other members of society. The power of an actor to use valuable resources derives from both external and internal control. The structure of contracts, in turn, also reflects the institutional environment and the internal rules of contracts.5 
      The aim of this article is to demonstrate that the Portuguese Civil Code of 1867, based on liberal thinking, changed the rules governing the operation of an agricultural contract that was made between two private bodies and was known as the colonia contract. This contract was in widespread use on the island of Madeira. The rules in question were important in the structure of the contract since their purpose was to reduce transaction costs. As a result of the change, the mechanisms of internal control over the land which were afforded to the landlord were altered. In order to explain the problem I shall give a brief description of this type of contract, the colonia, as well as identifying the main environmental characteristics of the island and major directions in the development of its agriculture and the contractual mix between 1750 and 1967 (Part I). In Part II, I discuss the operation of the colonia between 1750 and 1867, examining the ownership of improvements invested in the land, namely the crop plants and buildings, their valuation and the investment of crops, as sales, debts and mortgages. In Part III, I demonstrate how the Code changed the way the contract operated, comparing the results of this change with the previous method of operation, noting that the impact of these changes was due to the uncertainties the contract already contained. I conclude that the new institutional environment made it more difficult for a landlord to protect the value of his land and to take possession of it for the purposes of exchange. Indeed, I shall argue that the change, since it produced an increase in transaction costs which it had been the purpose of the rules to minimize, led (although not singlehandedly) to the decline of the colonia contract after 1867. 

I. THE COLONIA CONTRACT

(a) The terms of the contract

      The colonia contract was an agricultural contract involving the sharing of the products of the land between the colono (the tenant) and the landlord. A particular feature of the colonia contract was the fact that the colono took ownership of improvements to the farm – this involved investment in fixed assets other than land, such as perennial plants or buildings (supporting walls for terraces; houses; barns; presses). The colono could acquire ownership of improvements by reason of having made, bought or inherited them. As a general rule, the landlord did not own the improvements but if he did and wished to have a piece of land cultivated, he would sell some or all of the improvements to the colono. The colono could also acquire improvements from another colono provided that the landlord agreed. 

      The colonia contract had no fixed term, because colonos and landlords committed themselves and their heirs to complying with the conditions of the contract while it should last. In that sense it was a long-term contract. Improvements could be handed down by way of inheritance because the contract did not expire upon the death of the colono or of the landlord. The colono could terminate the contract by selling the improvements to the landlord or to a third party. In that case, the landlord would exercise his right of first refusal to purchase the improvements. Another condition stipulated in the contract was that the colono was required to accept that the owner of the land had the right to terminate the contract at any time, provided that he paid compensation to the colono for the improvements the latter had made (in other words, eviction). A court decision recorded in 1859 used these customs of the colonia contract as grounds to state that if there was produce still to be harvested this would receive a price as a product in relation to the contract and then would be added to the valuation of the other fixed-capital investments (walls, houses, barns: called benfeitorias), other than land, to be paid for by the landlord prior to eviction.6 This right of the landlord to have the colono’s investments revert to him was a potestative right – a right of redemption – by means of which title to the soil and surface of the land was consolidated.7 This reverting of the investments to the landlord could be carried out by mutual agreement or through litigation. The landlord might take this step in order to punish a colono for negligence or lack of success, but it might simply be the case that he wished to use the land for an alternative purpose. 

(b) The environment, the evolution of agricultural crops and the contractual mix

            One feature which characterizes the island of Madeira is that a large part of its agricultural land is on very steep slopes. The agricultural area makes up 27 per cent of the total (20,000 out of 73,700 hectares). As a result of their geographical location and climate, the lower areas on the south coast offer conditions for the highly fruitful cultivation of tropical crops. 

Between 1750 and 1820, certainly by 1850, the cultivation of vines expanded and these occupied an undefined but large part of the agricultural area (varying in the different parts of the island). The high prices that wine fetched throughout the second half of the eighteenth century and at the beginning of the nineteenth accounted for the speed of this expansion. At the beginning of this period farming, as a source of income, took place through a variety of contracts, and a significant proportion of the land was inalienable.8 There is nothing to suggest that fixed-rent tenancy was common in Madeira at that time, as it was not in the mid-twentieth century. Emphyteusis and a particular sharecropping contract (the contrato de meias) which contained some elements of emphyteusis (laudemium – a proportion of the sale of any improvements – and a fine for alienation) were common. Emphyteusis is a perpetual right in a piece of land that is the property of another. The right is founded on a contract between the owner (the dominus emphyteuseos) and the lessee (the emphyteuta), and the land is called ager vectigalis or emphyteuticarius. The right consists in the legal power of the lessee to cultivate the land and to treat it as his own, on condition that he cultivate it properly and pay to the owner (the dominus) a fixed sum (canon, pensio or reditus). This payment had a more or less symbolic character and was to be paid at fixed times. Normally the right had originally been sold by the owner to the lessee when the land could not be sold freely due to entailment. It is particularly important to distinguish emphyteusis from the colonia contract because this payment never occurred when improvements (benfeitorias: the plants, walls, houses, barns) owned by the colono were sold by him to another colono. Colonia contracts and sharecropping were different from emphyteusis because in them the usufruct or dominium civile related to the right to use and cultivate the land had never been sold by the owner. Under colonia the owner only allowed improvements to his land (proximate dominion or dominium diretum) that were owned by the colono. Under sharecropping any improvements are owned by the property-owner. This is why under colonia the owner does not receive any laudemium (proportion of the sale of the improvements); he simply has to agree as to the identity of the new colono. (See also endnote 30). The name and form of the colonia contract presupposes that such elements were not part of that contract.  

       Between 1865 and 1958 the area occupied by the main crops (vines, sugar cane and bananas) changed from 14 to 20 per cent of the total agricultural area (see Table 1). 


Main crops grown in Madeira, 1865-1958 (apprx.nos.of hectares)

	


Total

	

	1865
	2,500
	   357
	
	2,857

	1908
	1,850
	1,500
	
	3,350

	1948
	1,800
	1,200
	   400
	3,400

	1958
	1,800
	1,300
	1,000
	4,100

	Sources: Benedita Câmara, A economia da Madeira (Lisbon, 2002); Estatísticas Agrícolas, Séries retrospectives (Lisbon, 1971); João Inacio da Costa e Sousa, Estudo comparativo da economia da produção¸ de banana e cana sacarina, unpublished thesis, Instituto Superior de Agronomia (Lisbon, 1950), 54, 17; Relatório apresentado pela Comissão para o Estudo da Producão e Comércio da Banana na Ilha da Madeira (Funchal, 1959), p.1.


      A number of changes occurred in the agriculture of Madeira from the second half of the nineteenth century. Owing to diseases and pests (particularly a blight caused by a fungus called oidium and phylloxera) vine cultivation began to produce other demands and cultivation costs leading, particularly, to the planting of American vines and the use of pesticides and fertilizers. Parallel to this, from the 1870s onwards, the trend towards a reduction in wine prices led farmers to turn to other options. Vine cultivation was reserved for the higher areas of agricultural land and two tropical crops – sugar cane and banana plants (after 1930) – were in competition for the lower land (less than 350 metres high) in the south of the island. Simultaneously, the level of agriculture intensified due to a large increase in population at a time when both possibilities for increasing the amount of land available and for alternative occupational activities outside of agriculture were non-existent. Root vegetables like potatoes or sweet potatoes tended to replace already scarce cereal crops and the rearing of animals in stalls also increased. The greatest change took the form of the use of fertilizers. From what is known about the use of chemical fertilisers in Madeira, it can be seen that this began to increase from the end of the nineteenth century but that a really significant increase only took place from 1930 onwards, which coincides with the expansion of banana-plant cultivation. Labour-saving technology was not in use. Madeira thus witnessed an economic growth typical of a traditional economy.9
      From 1867 on there was a change in Madeira’s contractual mix. Of particular note in this change are the sharp increase in small family farms; the continuing decline of emphyteusis; some growth in wage labour from the 1930s on, parallel to the expansion of banana-plant cultivation; and, above all, a shift between the two common standard contracts – a feature of both of these being that remuneration was dependent on yield. Colonia contracts declined and sharecropping expanded. As sharecropping contracts involved greater supervision costs than colonia contracts it is important to discuss here the relationship between the shift in the contractual mix of Madeira and the introduction of new crops. Lee Alston has argued that scientific progress, by stabilizing harvests, made the ‘farm-specific knowledge of tenants less valuable’10. If we accept that in Madeira the use of fertilizers stabilized harvests in the case of sugar cane and even more so in the case of the banana crop – which required intensive use of chemical fertilizer – it may be that increases in capital inputs through the use of fertilizers played a role in the decline of the colonia contract. This tends to suggest that, very possibly, when fertilizers were used the landlord preferred the skills of a salaried worker who would follow his orders to the reputation of a less-skilled colono. The increase in investment by the landlord – in chemical fertilisers – led to the need for a greater degree of supervision by the landlord.11 Since the more valuable land (suitable for crops such as sugar cane and bananas) was that which, in fact, incurred these additional costs of supervising labour, we have a reason why the change in contract choices by landlords took place specifically in relation to this land. In another article I will try to assess how much the decline of the colonia contract was due to the increased need for supervision over growing the new crops and how much this decline was due to the Civil Code. The focus of this article, however, is on assessing how far the institutional framework, by means of the Civil Code, changed landlords’ internal control over the contract. 

II. OPERATION OF THE COLONIA CONTRACT, 1750–1867

(a) The ownership of investments: crop plants and buildings

 Use of the colonia contract began to expand after 1750 in line with the expansion of vine-cultivation. The spread of the colonia contract was associated with the move to the higher ground for vine-growing, which made building terrace walls necessary.12 The fact that landlords opted for long-term contracts acted as an incentive for colonos to invest in crop plants and in buildings. 

      Vines require a long period of time before they begin to bear fruit. With regard to vine cultivation, the formula of the colonia contract was similar to Sicily’s contrati di miglioria.13 The tenant had to prepare the soil and plant the vines. No rent was due until the plants had begun to bear fruit, after which time the entire harvest went to the farmer for at least the first three years. In Madeira when vines were first planted it was common practice in the colonia contract for the landlord to waive the colono’s payment of the demídea (half-share). From the fourth year onwards the colono paid one-third and after six years half of the profits. The costs of planting were generally borne by the colono. The nature of the colonia contract made it logical for the colono to become the owner of the plants. Title of ownership to crop perennial plants was settled in different ways in different contracts and places. For example, in sharecropping contracts in Sicily, when the contract came to an end – contracts were normally made for a period of eighteen years – the vines reverted to the landlord. In Catalonia, the rabassa morta contract extended for as long as the grapevines continued to be productive.14 In colonia contracts the vines belonged to the colono without restriction and, in the event of eviction, they were to be valued and the landlord was obliged to pay the colono for them. 

With regard to buildings, it was common practice for the landlord to authorize their construction. The early colonia contracts already placed restrictions on building. In 1756, landlords stipulated that the colonos ‘should work very hard to produce lower-cost investments (buildings) which could be totally useful’.15 This meant that right from the start the idea of useful investments was an important criterion for landlords when authorizing these buildings. They sought to ensure that the investment would serve the financial and economic purposes of the farm. Many buildings were authorized by landlords with the objective of reducing transport costs. Others were authorized on the basis that they were justified in terms of their business purpose for the farm. Those which were aimed only at serving the well-being of the colono were often rejected. Landlords were therefore concerned with details such as the location of buildings, the size and type of roof of houses and the height of the supporting walls of terraces. When probate inventories of the property of colonos are studied, the value of walls can be seen to be particularly prominent. These walls were of different types. Terrace-supporting walls were the most onerous. The criterion for valuation was by cubic area. Where the walls were built using stone from the land, these were not included in the valuation. 

      The literature on agricultural contracts defines a particular type of contract which the landlord has the right to terminate as an ‘eviction contract’, and discusses how this right functions in the operation of the contract. Oriana Bandiera discusses the function of eviction in long-term contracts in terms of the incentives the contract produces and the costs which arise when those incentives cease to operate.16 In this sense, the control exercised by landlords in relation to improvements (in particular buildings) such as occurred with colonia contracts was rooted in the fact that the threat of eviction acted as an incentive to the colono to increase his productivity. If the landlord allowed the value of improvements, particularly buildings, to increase, he would be less able to evict. However, this can be seen from another perspective. As economic property rights are related to what Barzel calls ‘residual claimancy’ – in the case of exchange the landlord is able to gain from the increase in value of the land, or vice versa – it may be concluded that while the rules regarding exchange of the land which the Civil Code later changed remained in force, the landlord, being the residual claimant of the land, was not penalized.17 
(b) Valuation of crop plants

      Landlords usually opted for long-term contracts when the crops were perennials like vines. As has already been mentioned, in Madeira the colono was the owner of the plants. In Catalonia the rabassa morta contract established a structural link between the life of the plants and the life of the contract. This aspect was not explicitly provided for in the colonia contract. We have already seen that incentives to plant were related to the fact that rent was not charged until the plant entered the productive phase. In addition to this it is important to discuss whether there were incentives to maintaining the longevity of perennial plants (the vines) and, if so, how these worked. 

      In 1759, at a time when the price of wine was rising, attempts were made to promote the planting of vines. There was noticeable concern that the valuation of vine plants would have to be revised. This may well have been due to the fact that, between 1692 and 1759, the nominal price of a thousand vine shoots (bacelos) had fallen between 31 and 42 per cent.18 This decrease in nominal prices may explain why it is believed that an increase in the estimated value of the vines would encourage the colono ‘to plant many more, look after them with greater care so that they do not die, instil in him the principle of not losing that which he had bought and increasing his capital with such an improvement’.19 Whilst the logic of the contract suggests that since the colono owned the plants he would naturally have an interest in increasing his capital, it can also be concluded that at that time their longevity was of concern to both landlords and public authorities. 

      Valuations of improvements carried out by colonos centred on perennial plants, particularly vines. These plants were valued on the basis of the number of their stems. Key criteria for valuation were the quality and age of the plants and the quality of the husbandry. For the colono the investments were work stock. The longevity of the perennial plants could not be guaranteed if the colono had a reason to increase the current income of his assets at the expense of the longer term. The landlord was interested in both the productivity and the longevity of the plants. The frequent references to valuation indicate how essential this was to the proper working of the colonia contract.20 
(c) Investments and harvested crops: sales, debts and mortgages

      Colonos sold their improvements (benfeitorias) to each other from the outset, but the need to obtain the landlord’s consent was also a feature from the time of the first contracts. This was because the landlord had the right of first refusal. Several deeds. Of sales of investments exist from 1803. These had been annulled because the landlord had objected to a third party buying the colono’s position by way of a sale of the improvements.21 Parallel to this, in sales of investments between colonos where the contractual provision governing the landlord’s right of first refusal was breached, the seller undertook to absolve ‘the purchaser of any doubt or uncertainty which might arise in the future’, namely if an appeal was brought to court, and as a result the purchaser had to promise to accept the court’s verdict.22 This meant that sales were often negotiated with the seller-colono taking on the risks, since the deeds of sale or mortgage of improvements contained clauses in which the seller took responsibility for any lawsuit brought by the landlord against the purchaser. The colono undertook to indemnify the purchaser in the event that the transaction was annulled. As security for this eventuality he might even mortgage his own assets.23 
      A different situation arose with regard to harvested crops. In fact, the colono might mortgage his annual harvest in order to pay off his debts. The creditor might be the landlord but was more usually another party. The colono would hand over his produce (his part of the harvest after dividing it with the landlord – the demídea) to pay debts. Often a debt to one landlord would be paid using wine harvested from the land of another.24 This meant that the colono considered himself to possess, and was regarded as possessing, what Lee Alston terms ‘a direct claim to the crop’. According to Alston, this is what marks the legal distinction between a share tenant and a wage worker or a sharecropper since the latter two were only owed ‘a wage (per day, month or year) or a share of the output as compensation for their labour’.25 According to this classification, the colonia contract was a share tenancy and, in that sense, was similar to the rabassa morta contract of Catalonia and the share-tenancy contracts of the southern USA. 

      As was mentioned with regard to investments (crop plants and buildings), landlords always sought to intervene in the transfer of investments between colonos. In some instances the landlord made his permission conditional on certain requirements being fulfilled by the new colono such as ‘availability, industry and loyalty which render him able to continue the said contract’ or ‘if he be a good farmer, loyal and of good behaviour’, with these requirements being considered ‘as necessary for growing the crops as being a bonus pater familias’.26 

III. EFFECTS OF CHANGES TO THE PORTUGUESE CIVIL CODE

(a) The Civil Code and the rules of the contract

      Portuguese liberalism was heavily inspired by the work of the classical economists. The liberal theorists believed that the institutions they sought to abolish were the cause of the underdevelopment in agriculture. Throughout the nineteenth century, law, on the one hand, played a central role in the economic establishment of liberalism, with the legal codes giving perfect expression to this tradition. Furthermore, the origins of many legal maxims were rooted in economic science. Liberal civil society was identified with the market.27 
The Civil Code affected two of the rules of the colonia contract. The first of these was concerned with checking the reputation of the new colono when there was a transfer of investments between colonos, and the second was related to the landlord not giving his consent to a transaction between colonos. Both of these were mechanisms of internal control that were necessary for the landlord to obtain and maintain his economic property rights over the land. Where these rules were not practised the probability of conflict increased and the only remedy left to the landlord was to evict the colono through the courts, thus making it more expensive for him to recover his property rights over the land. 

The way in which the Code produced these changes was via implications resulting from the classification of the colonia contract and a change in the concept of ‘eviction’. In the first case the colonia contract was acknowledged as a property regime which had emerged by way of custom, and was classified as a form of sharecropping contract (parceria). It was subject in many ways to the same set of rules, based on the argument that in both types of contract land was handed over against a share of its fruits, payable annually. In terms of legal property rights, this definition posed the problem of how to classify investment in improvements. 

In the legal and political debate surrounding the classification of investments in the Civil Code, opinions were divided between those who equated the colonia contract with emphyteusis and those who associated it with sharecropping. Sharecropping contracts (parceria) and colonia contracts were different from emphyteusis because they did not involve the sale of useful ownership from the owner to the lessee. In sharecropping contracts improvements provided by the partner usually belonged to the landlord and remained his property. In the case of emphyteusis the property-owner reserved for himself the right to direct ownership through election (right of preference), the ground rent, the laudemium (or fine for alienation) and forfeiture rights (fines paid by the owner to the emphyteuta if the contract was broken). This contract preserved two separate but unequal real rights of ownership, the emphyteuta’s share being larger than the landlord’s.28 Emphyteusis in fact represented a disguised sale of inalienable land. The great difference between emphyteusis and colonia contracts is that in the latter the use of the property could revert to the landlord at any time so long as the landlord paid the colono for the investments that he owned (crop plants and buildings). The explanation for this lies in the fact that the landlord had never sold or transferred the useful ownership to the colono. Emphyteusis expanded in mainland Portugal from the seventeenth century onwards, and Madeira witnessed the spread of colonia contracts from the middle of the eighteenth century. The result is that in Madeira landlords, instead of losing absolute ownership as they did on the Portuguese mainland, were able to recover the land by virtue of the mechanism of eviction.29 
In legal terms, classifying the investments (crop plants and buildings) as a right in rem (that is, a right of ownership) meant accepting that the colono was the owner of improvements. The problem lay in determining how this form of ownership could be reconciled with ownership of the land. What was at issue was, firstly, to establish whether or not the improvements remained independent of the landholding and, secondly, to determine the relative degree of importance of each of these rights. The colono’s property rights in relation to improvements were interpreted as ‘weaker’ and ‘not firm’ rights based on the landlord’s power to have the colono’s rights in the property revert to him at any time.30 Classification of colonia contracts in the Civil Code as sharecropping was encouraged by the landlords. This was managed by not listing colonia contracts amongst the forms of imperfect property, as happened with emphyteusis. This was important since it guaranteed that the colono’s property rights in relation to improvements would be interpreted as ‘not firm’. 

By introducing the notions of the free market and free competition, the Code presupposed the abolition of a number of restrictions to free trade and the removal of all clauses which limited the expectations created in the parties or which subjected them to delays and thus increased the risks related to transactions.31 The way in which the Code changed the rules regarding the transfer of investments between colonos – which presupposed that the landlord’s consent was a requirement in order for the transaction to take place – is bound up with a revision of the interpretation of evicção. Evicção according to Portuguese law consisted of the seller’s obligation to pay the equivalent of the purchase price by way of indemnity to a third party who made a claim and demonstrated that he was the owner of the asset which was sold. The Civil Code of 1867 stated that ‘when the purchaser, by express agreement, has exempted the seller of responsibility for evicção or, having been advised of the risk, has taken it upon himself’ the transaction could proceed.32 This legislative change enshrined free-market principles. It proscribed articles in notarial deeds the effect of which would have been to frustrate the expectations of the contracting parties or to subject them to a period of uncertainty as to the outcome of a particular transaction. Hence, this enabled the risk factor previously ascribed to the seller-colono to be passed on to the purchaser. 

The purpose of the rule that the landlord’s consent was necessary for the transfer of investments between colonos was to show that the economic property rights that a colono had over his investments were subject to restrictions in the case of exchange. In fact, these restrictions made the economic property rights of the colono weaker than those of the landlord. In other words, in the original contract this rule was used by the landlord to reduce the transaction costs of the contract. As we shall see, the removal of this clause had repercussions concerning the manner in which mortgages worked. 

(b) The new rules and a comparison of the results: inefficiencies within

the contract

The new interpretation given to evicção in the Portuguese Civil Code gave the colono an opportunity to use his improvements as effective security for mortgages or to sell them to third parties without first having to consult the landlord, contrary to that which had previously been the case, as we have seen. It also became possible and common practice for colonos to enter into direct contracts with individual farmers in which the product of the land was shared, also without the need for the landlord’s consent. Some of these contracts between colonos and individual farmers were linked to the long-term sale of improvements on the investments by means of a mortgage. The change in the rules introduced by the Civil Code allowed for highly complex subletting arrangements since the original colono was now able to sublet his contract and act as a landlord who received rent from another farmer. 

The landlords reacted to these new practices of the colonos. They became much more careful about granting permission to build – requests were approved on a case-by-case basis – and they were more vigilant in order to ensure that no unauthorized buildings were erected. Any building work carried out by a colono without written permission from the landlord was cause for eviction enforced by the courts. Even more significantly, though, in cases where permission for building was granted by the landlord, from the end of the nineteenth century it became common for the landlord only to grant permission if the colono agreed to receive compensation at a previously agreed price.33 These attitudes led to an increase in conflicts but landlords managed to control building by the colonos. In 1916, in an attempt to contradict this trend, a bill was presented to Parliament that would allow a colono to build without his landlord’s permission. Landlords and some politicians campaigned against this bill and prevented its approval. Had such a law been passed, the land would have been worth less to the landlord for the purposes of sale and, in particular, for mortgaging. The landlords were well aware of this consequence.34 

In the 1860s, immediately after publication of the Civil Code, notarial deeds treated colonia contracts as a synonym for sharecropping. Shortly afterwards, standard sharecropping contracts began to arise which were of limited duration, which stipulated the landlord’s participation in the inputs of production and which demonstrated the landlord’s concern to ensure that he remained the owner of any investments (crop plants and buildings). There are references in the 1880s to evictions and reprisals by landlords towards colonos. My research shows a wave of mainly amicable but also court-enforced evictions recorded from the end of the 1860s onwards. After the end of the nineteenth century, in the southwest part of the island, mortgages, sales of investments and contracts involving colonos became more and more rare.35 Specific references to the decline of the contract begin to appear from 1916, it being noted that there were parishes without landlords because ‘over time, the colonos had bought the lands where they owned improvements.36 In 1929, the decline of the once almost universal colonia contract to a much reduced system was once again noted. In 1965, an agricultural survey showed that agricultural exploitation of land that included plots under sharecropping contracts accounted for roughly half of all sharecropping arrangements. This survey confirmed that the occurrence of the contract was found more on the southern side of the island than on the northern side, and prevailed on both sides in the central and eastern zones37. 

As we have already pointed out, the colonia contract involved a set of rules that allowed internal control by the landlord over his land. The new interpretation given to evicção in the Portuguese Civil Code led to the undermining of the whole set of custom-based rules which had enabled the landlord to enforce the contract by means of sanctions. By enshrining free-market principles and eliminating those clauses (conditions) which generated uncertainty as to the outcome of transactions, the Civil Code of 1867 made it possible for one colono to sell his improvements to another without this being subject to the landlord’s approval. This change removed the barriers to the sale of investments by one colono to another, and landlords ceased to recruit colonos according to their reputation. The landlord was no longer protected by a contractual provision. Since transactions between colonos without the landlord’s intervention were made easier, conflicts increased and, as a consequence, landlords’ costs for reclaiming their economic property rights over their land also increased. It became more difficult for a landlord to protect the value of his land and to gain possession of the land for the purposes of exchange. The landlord, as the residual claimant, began to lose out.38 
The impact of these changes cannot be appreciated unless it is also understood that the contract itself already contained uncertainties which the new legal system exacerbated. As was mentioned with regard to the distinctions (both de iure and de facto) established by Lee Alston between sharecroppers and share tenants, in compensation for supplying part of the capital in the form of work stock or other assets the share tenant receives a greater share than a sharecropper, increasing his incentive to work. Share tenants in the southern USA and rabasseros (in Catalonia) were similar in that the former received two-thirds or three-quarters of the output, while the latter received two-thirds. The difference was greater for the share-tenant colono who only received half of the output, which may explain why incentives to work were lower than in the former cases. In the sharing of the output of harvests the share tenant of the colonia contract was entitled to half whilst the share tenant of the rabassa morta received two-thirds.39 However, there were many similarities between the colonia contract and the rabassa morta since in both cases the share tenants owned the vines. As has already been mentioned, another aspect of the uncertainties lay in the fact that the colono could claim the harvests and mortgage them without restrictions. On the other hand, there were restrictions to mortgaging improvements. A transfer of improvements between colonos required consent from the landlord. However, in practice these rules were broken. Colonos effected these transactions by assuming responsibility on behalf of the purchaser should the landlord not agree to the sale. Lastly, it was common practice for colonos to use their investments as a deposit or as a guarantee to the Treasury.40 

Initially the colonia contract provided an incentive for land use since it was used in such a way as to allocate property rights among the contracting parties. The structure of the contract led to investment by the colono, namely in the construction of terraces and in the planting of perennials such as vines. The take-up by colonos shows that they profited from these investments. The way in which the market for the mortgaging of colonos’ investments operated in the colonia contract provided a solution which allowed the landlord to guarantee the capital in the form of work stock or other assets which he needed to farm his land without losing control over the ownership of that land.41 

In overall terms landlords were never the sole suppliers of long-term credit to their colonos and they figured even less in short-term loans (see Table 2). From the second half of the nineteenth century, landlords began to move away from long-term, mortgage-backed sales of improvements to colonos. After the changes introduced by the Civil Code the use by colonos of informal systems of credit gained pace. This meant that the colonos resorted to costly options.42 

	TABLE 2

Landlords as creditors: debts secured by mortgages over improvements

in two districts of Madeira, 1803–1932



	Years
	Total number of cases
	Creditor landlord 

 (number of cases)
	Creditor landlord (% of cases) 

	District of Câmara de Lobos 
	
	
	

	1803
	24
	  2
	  8

	1827–1828
	29
	13
	45

	1834–1837
	26
	14
	54

	1867
	  1
	  0
	  0

	1872–1874
	43
	  6
	14

	1888–1890
	47
	  5
	11

	1908–1910
	21
	  3
	14

	1917–1919
	44
	  1
	  2

	District of Ponta de Sol
	
	
	

	1861–1862
	  9
	  0
	  0

	1867–1868
	  8
	  0
	  0

	1870–1871
	  9
	  1
	11

	1874–1877
	19
	  0
	  0

	1884
	  8
	  0
	  0

	1886–1887
	10
	  0
	  0

	1889–1890
	  5
	  1
	20

	1909–1910
	  8
	  0
	  0

	1931–1932
	  1
	  0
	  0

	Sources: Arquivo Regional da Madeira, Notary’s notebook of deeds, Câmara de Lobos, 

nos. 1520, 1649, 1516–17, 1526, 1531–4, 1669, 1870, 1670, 1671–2, 1717–21, 1747–9, 

1751, 1753, 1757, 5752–8, 5817; of Ponta do Sol, nos. 490, 481–2, 486, 479, 476, 370, 469, 

376, 377, 432–3, 446, 5364. 


From the landlord’s point of view, the changes introduced by the Civil Code presented him with difficulties in protecting the value of his land and in gaining possession of it for the purposes of exchange. These changes coincided with changes in agricultural production costs. Notwithstanding the fact that the incentives for the colono to work were relatively low in comparison with similar contracts, once the costs of production inputs began to rise maintaining the value of the land made it necessary to increase those incentives or risk the allocation of property rights within the contract being called into question. However, the changes introduced by the Civil Cod did not guarantee the modification of the system of incentives and did not also assure the adaptation of the colonia contract to that system of incentives. 

CONCLUSION

Almost at the same time as the Civil Code was implemented, a series of economic conditions changed the methods of agricultural cultivation, with a tendency to a move away from traditional models. Vine-cultivation became more expensive as a result of the diseases and pests which plagued it after 1851 and in the 1870s and, following on from this, there was the progressive use of fertilizers for sugar cane and banana-plant crops. Between 1867 (the publication of the Civil Code) and 1967, with the new Civil Code, containing the prohibition of the signing of colonia contracts in the future) a change in the contractual mix in Madeira took place. Not only was the decline of the colonia contract one element in a broader change in the contractual mix but it also coincided with the progressive use of fertilizers for sugar-cane and banana crops. The traditional models of agricultural cultivation, however, seemed to fit with the advantages of the colonia contract. What is most efficient depends upon circumstances. After 1869, the colonia contract, being treated as a sharecropping contract, did not cope with an increased need for both investment and supervision by landlords, particularly in the more valuable lands used for the new crops. At the very moment when an increase of supervision by landlords was needed they simultaneously faced the loss of their internal control of the contract. To assess how much the decline of the colonia contract was due to the increased need for supervision necessary to grow the new crops and how much this decline was due to the Civil Code requires future research. 

In this article I have outlined what seems to me to be the share of responsibility that the action of the Civil Code played in the decline of the colonia contract. By giving a new meaning to the term evicção, the Civil Code changed the landlord’s internal rules of control over his economic property rights. The impact of the Code can be understood in the light of the uncertainties that characterized the contract. Once the clauses of the contract which were intended to reduce the transaction costs ceased to produce their effects, landlords began to experience additional difficulties in maintaining the value of the land for the purposes of transfer. All this suggests that the more the transaction costs rose, the more landlords tended to adopt other contractual choices. 
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